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‘*A book of extreme importance to all who 
understand what the American Constitution 
accomplished in the building up of a great 
nation.” 

—Lorp SypENHAM, in the London Times. 


“Tt is probable that the author did not con- 
sciously set out to create a drama; but he 
has in reality produced a vivid one. Mr. Beck 
wished to go beyond the letter and evoke the 
life of the Constitution. Here, he has touched 
the deepest springs of its being and thereby 
given it a new meaning. He has in effect 
dramatized the Constitution.” 

—Dnr. Davip Jayne Hitt, in the Philadelphia 

Public Ledger. 


‘It is not too much to say that this book, 
attractive as is its form, persuasive as is its 
matter, illustrated by graceful diction. and 
adorned by the fruits of scholarship and 
experience, is entitled to the highest place.” 
—JouN M. ZANE, in American Bar Associa- 
tion Journal. 


“The most analytical, thoughtful and sugges- 
tive of the many works upon American 
history which have recently appeared. The 
author deals with the subject in a broad and 
philosophic spirit.” 

—Daublin (Ireland) Independent. 


“Mr. Beck’s book is literature, as well as 
history. His book is not only scholarly; but 
also stimulating and entertaining.” 

—CHARLES WARREN, in Michigan Law Review. 


“Public opinion in the United States has 
been challenged and stirred by the publica- 
tion of an indictment of present-day democ- 
racy, written by a distinguished American 
lawyer, Mr. James M. Beck.” 

—Glasgow (Scotland) Herald. 


“Even those who disagree with Mr. Beck’s 
conclusions will be forced to agree that his 
exposition leaves little to be desired. The 
things that matter most in a book are lucidity, 
awakening of interest, and the stimulation of 
the mind, and, in this volume, we get all 
three. To employ the hackneyed, but very 
useful phrase, Mr. Beck never fails to carry 
his reader along with him.” 

—J. St. Lor Stracuey, in the London Spec- 

tator. 


“‘T do not at the moment recall any similar 
treatment of this vital subject that in com- 
bined brilliance and learning, in so compact a 
form, equals this engaging narrative. His 
pages fairly glow with interest. There is 
not a dull or banal line in his book.” 

—ALBERT J. BEVERIDGE, in the International 

Book Review. 
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RIGHTS OF HOLDER OF BILL OF, EXCHANGE 
AGAINST THE DRAWEE 


F THE question were put to the average layman whether the 
holder of a check, to take the most common instance of a 
bill of exchange, had any effective rights against the drawee bank, 
it is believed that the almost universal response would be to the 
effect that of course the holder may insist upon payment by the 


bank, if there are funds on deposit to cover the amount. And 
if the same question were propounded to the average lawyer, the 
reply generally would be —at least if the lawyer had in mind 
the provisions of the Uniform Negotiable Instruments Law — 
that the holder had no rights against the bank. It is the purpose 
of this paper to inquire into the accuracy of these two views. 


Orders drawn on particular funds are generally construed as 
assignments in whole or in part, as the case may be, of the desig- 
nated fund,’ and it would naturally follow that the assignee would 





1 Row v. Dawson, 1 Ves. 331 (1749); Christmas v. Russell, 14 Wall. (U. S.) 
69 (1871); Fourth Street Nat. Bank v. Yardley, 165 U. S. 634 (1897); Curry v. 
Shelby, 90 Ala. 277, 7 So. 922 (1890); Pope v. Huth, 14 Cal. 403 (1859) ; Walton 
v. Horkan, 112 Ga. 814, 38 S. E. 105 (1900) ; Brill v. Tuttle, 81 N. Y. 454 (1880) ; 
Kingman v. Perkins, 105 Mass. 411 (1870); Binns v. Slingerland, 55 N. J. Eq. 
55, 36 Atl. 277 (1896). Many other cases are cited in 2 Am. & Enc. Enc. L., 
2 ed., 1059-1061, and in 5 C. J. 922-926. See Tallman v. Hoey, 89 N. Y. 537 
(1882), representative of the view that valuable consideration must appear to 
have been given, to make the case one of equitable assignment. 

There is perhaps more reluctance to recognize an order for part of a particular 
fund as an assignment. And there are of course problems of administration and 
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have his appropriate remedies, whatever they may be, against the 
debtor.” Such orders are not bills of exchange, which must be 
free of the conditional element. An instrument could not serve 
the primary functions of a bill of exchange if its honor depended 
upon the existence or sufficiency of a specified fund. The finan- 
cial responsibility of the parties thereto, indeed, may be difficult 
to determine as a practical matter of business, but such difficulty 
is inherent in any system of exchange built upon credit. The 
existence and amount of a particular fund would involve inquiries 
quite out of place in commercial transactions regarding bills of 
exchange, if they are really to be circulable like money.® 

That orders on designated funds are interpreted as assignments 
seems to be due largely, if not entirely, to the fact that they were 
objectionable as bills of exchange. In Row v. Dawson* the 
question was whether the payees of an order had a preferred 
claim over other creditors of the drawer to a fund in the hands 
of a debtor of the latter. The “ draft ” was made on S, the deputy 
of W, “out of the money due to me from Horace Walpole out of 
the Exchequer.” The drawer having become bankrupt, it was 
decreed that the payee was entitled to be paid out of the fund. 
The Lord Chancellor ° said: 


“This demand, and the instrument under which the defendants 
claim, is not a bill of exchange, but a draft; not to pay generally, but 
out of his particular fund, which creates no personal demand: there- 
fore not a draft on personal credit to go in the common course of nego- 





procedure in such situations not encountered in directions to pay the entire 
fund. 
An order to pay a specified sum “out of any balance due us remaining in 
your hands” is one drawn on a particular fund. In re Hanna, 105 Fed. 587 
(E. D. Pa., 1900). 

2 What those remedies may be need not be considered here. To what extent 
the assignee may proceed at law, and what the proper procedure may be in case 
the assignment is partial, are problems outside the’ scope of this paper. 

Though the instrument does not itself disclose that it is drawn upon a specific 
fund, such may still be the fact. Upon proof of such fact it may well be, within 
the principles hereinafter referred to, that the holder might be able to establish 
a position as assignee. 

3 The Uniform Negotiable Instruments Law excludes from the class of nego- 
tiable instruments those documents payable out of a particular fund. See 
Section 3. 

4 r Ves. 331 (1749). 5 Hardwicke. 
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tiation, which is necessary to bills of exchange, by draft on the general 
credit of the person drawing, the drawee, and the indorser, without 
reference to any particular fund. ... Then what is it, for it must 
amount to something? It is an agreement for valuable consideration 
before hand to lend money on the faith of being satisfied out of this 
fund; which makes it a very strong case. If this is not a bill of ex- 
change, nor a proceeding on the personal credit of Swinburn or Gibson, 
it is a credit on this fund, and must amount to an assignment of so 
much of the debt: and though the law does not admit an assignment 
of a chose in action ... this court does; and any words will do; 
no particular words being necessary thereto.” ° 


If, however, the order is general, the well-nigh universal view 
has been that in the case of the ordinary bill of exchange’ the 
payee acquires no proprietary interest in the fund.* The few 
cases ° holding the contrary view appear to have been rejected. 
But such general order in conjunction with other facts may well 
make out a case of assignment. 

There is no prescribed expression or combination of facts 
requisite to the accomplishment of an assignment. It is a matter 





6 At p. 332. A bill of exchange and an assignment would seem to be two 
essentially and fundamentally different things. The former, as its terms indicate, 
is an order directed to a party to pay a sum of money; the latter operates to 
vest in the assignee ownership, legal or equitable, of a fund, or part thereof, in 
the hands of another. In one case it was necessary for a court to reject a con- 
tention that since the drawee had funds in his hands belonging to the drawer the 
instrument was necessarily an assignment and not a bill of exchange. It was 
pointed out that bills usually are drawn on funds. Luff v. Pope, 5 Hill (N. Y.) 
413 (1843). And it is not always easy to determine whether an instrument in 
question is a bill of exchange or assignment. See Windsor Cement Co. v. Thomp- 
son, 86 Conn. 511, 86 Atl. 1 (1913). 

7 It is intended hereby to exclude checks, which, though bills of exchange, 
have some special features. 

8 See the many cases cited in 5 C. J. 916, note 44. 

Lord Chief Baron Eyre was mistaken when he said, in Gibson v. Minet, 1 
H. Bl. 569, 602 (1791), that ‘‘ The theory of a bill of exchange is, that the bill 
is an assignment to the payee of a debt due from the acceptor to the drawer, 
and that acceptance imports that the acceptor is a debtor to the drawer, at least 
has effects of the drawer’s in his hands.” In Wolfe v. Hart, 40 Nov. Sc. 17, 19 
(1885), it is said: “ The bill of exchange, which is a mere mercantile instrument 
in its origin, must remain a mere mercantile instrument and cannot be treated as 
conveying — even equitably — the funds which are required to pay it.” 

® Corser v. Craig, 1 Wash. 424, Fed. Cas. No. 3,255 (D. Pa., 1806) (See 
Christmas v. Russell, 14 Wall. (U. S.) 69 (1871) ); Wheatley v. Strobe, 12 Cal. 
92 (1859) (See Cashman v. Harrison, 90 Cal. 297, 27 Pac. 283 (1891) ), 
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of intention to be gathered from the language used in and out- 
side *° the instrument and from the circumstances, the necessary 
intention being that the fund shall be appropriated." In Bank 
of Commerce v. Bogy ” Judge Bliss said: “I have found no case 
where a mere bill, though negotiated for a good consideration, is 
held of itself, without regard to the intention of the drawer, to 
operate as an assignment of the debt or fund, or so much thereof 
as is covered by the bill. Nor have I seen a case where the courts 
have refused to carry into effect the intention of the parties in 
relation to such debt or fund.” In each case the inquiry is 
whether an intention to transfer ownership in the fund in the 
hands of the debtor has been carried out so that thereafter the 
drawer-assignor has no further control over the fund, authority 
to collect, or power of revocation.”* 

The question being of the nature it is, it would obviously be 
futile to attempt any comprehensive statement as to what does 
or does not amount to an assignment. There are, however, cer- 
tain factors which more or less earmark the transaction. 

(1) If the order is for an amount which represents the precise 
sum due the drawer from the drawee, the courts appear to be 
quite ready to find that an assignment has been effected.** In 
Mandeville v. Welch*® Mr. Justice Story said: 


“In cases also where an order is drawn for the whole of a particular 
fund, it amounts to an equitable assignment of that fund, and after 





10 Risley v. Phenix Bank, 83 N. Y. 318 (1881); Woife v. Hart, 40 Nov. Sc. 
17 (1885); Rinehart & Dennis Co. v. McArthur, 123 Va. 556, 96 S. E. 829 (1918). 

11 Dickenson v. Phillips, 1 Barb. (N. VY.) 454 (1847); Kimball v. Donald, 
20 Mo. 577 (1855); Skobis v. Ferge, 102 Wis. 122, 78 N. W. 426 (1899); Rine- 
hart & Dennis Co. v. McArthur, supra; Venturi v. Silvio, 197 Ala. 607, 73 So. 45 
(1916). 12 44 Mo. 13, 17 (1869). 18 Coates v. Bank, 91 N. Y. 20, 31 (1883). 

14 Mandeville v. Welch, 5 Wheat. (U. S.) 277, 286 (1820); Moore v. Davis, 
57 Mich. 251, 23 N. W. 800 (1886); Varley v. Sims, 100 Minn. 331, 111 N. W. 
269 (1907) (check — gift causa mortis); Walker v. Mauro, 18 Mo. 564 (1853); 
M’Menomy v. Ferrers, 3 Johns, (N. Y.) 71 (1808); Throop Grain Cleaner Co. 
v. Smith, t10 N. Y. 83, 17 N. E. 671 (1888) ; Kahnweiler v. Anderson, 78 N. C. 
133 (1878); Gardner v. Bank, 39 Ohio St. 600 (1883); Re Estate of Taylor, 
154 Pa. St. 183, 25 Atl. 1061 (1893) (check — gift causa mortis); Lee v. Robin- 
son, 15 R. I. 369, 5 Atl. 290 (1886). See also Weber v. Salisbury, 149 Ky. 327, 
148 S. W. 34 (1912); Bank v. O’Byrne, 177 Ill. App. 473 (1913); Phinney v. 
State, 36 Wash. 236, 78 Pac. 927 (1904), all involving gifts of donors’ checks. 

15 5 Wheat. (U, S.) 277, 286 (1820). 
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notice to the drawee it binds the fund in his hand. But where the 
order is drawn either on a general or particular fund, for a part only, 
it does not amount to an assignment of that part, or give a lien as 
against the drawee, unless he consent to the appropriation by an ac- 
ceptance of the draft; or an obligation to accept may be fairly im- 
plied,” etc. 


And it is not necessary that the order itself disclose that it is for 
the full amount; that may be shown by evidence.** Some cases 
of this type, of course, overlap the type first suggested above, in 
which the order is not a good commercial bill of exchange, because 
it is drawn on a particular fund.*’ 

(2) Where some documentary evidence of the debt due the 
drawer from the drawee accompanies the order there is strong 
likelihood that an assignment was intended. In Robbins v. 
Bacon," for example, a copy of the account between the parties 
was attached to the instrument.’® The indorsement of a deposit 
ticket to the payee of a check has been held to have the same 
effect.2° But the mere exhibition of the deposit slip seems not 
to have such a result.”* 

(3) If the facts show that the payee took the order in payment 


(as distinguished from the normal conditional payment) or, per- 
haps, as security for a debt owing him by the drawer, there is a 
more ready disposition to treat the transaction as an assign- 
ment.”” This seems to be a sensible conclusion, for the situation 





16 Throop Grain Cleaner Co. v. Smith, 110 N. Y. 83, 17 N. E. 671 (1888); 
Varley v. Sims, 100 Minn. 331, 111 N. W. 269 (1907). 

17 See, for example, Lee v. Robinson, 15 R. I. 369, 5 Atl. 290 (1886); 
M’Menomy v. Ferrers, 3 Johns. (N. Y.) 71 (1808). 

18 3 Me. 346 (1825). 

19 See also Moore v. Davis, 57 Mich. 251, 23 N. W. 800 (1885); Provident 
Nat. Bank v. Hartnett, 45 Tex. Civ. App. 273, 100 S. W. 1024 (1907); Venturi 
v. Silvio, 197 Ala. 607, 73 So. 45 (1016). 

20 Hove v. Stanhope Bank, 138 Ia. 39, 115 N. W. 476 (1908). 

21 Peters v. Hardin, 168 S. W. 1035 (Tex. Civ. App., 1912). The trial court 
in this case had concluded that there was no assignment. The Court of Appeals 
upheld the conclusion but said: “Had the finding in the case before us been in 
appellee’s favor on the issue of assignment vel non, we would be very much in- 
clined to hold that the evidence warranted such a conclusion, but, after a careful 
consideration of the facts as presented in the record, we feel unable to say as a 
matter of law, that the evidence requires a finding in direct opposition to that 
made by the trial court.” 

22 McWilliams v. Webb & Son, 32 Ia. 577 (1871); Merchants’ and Miners’ 
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would surely be unusual in which a creditor would take as pay- 
ment of an existing indebtedness a mere order by the debtor on 
another, since the only recourse which the payee-creditor would 
have, in the absence of acceptance by the drawee, would be the 
personal responsibility of the drawer whose debt the instrument 
given is understood to pay. As to this Mr. Justice Ruger, in 
Throop Grain Cleaner Co. v. Smith, said: 


“It would be quite absurd to suppose that Allis & Co. [the drawer] 
intended by the transaction to sell only their obligation upon the drafts 
as the makers thereof, or that the Farrell Company [payee] supposed 
they were buying one written obligation of Allis & Co. to apply upon 
another for the same debt.” *° 


(4) Circumstances showing that the taker of the order parted 
with his property on the faith of the order rather than upon the 
general credit of the drawer-purchaser indicate that it was the 
intention that the payee-seller was to have an interest in the fund 
in the hands of the drawee, in other words, that an assignment 
was intended. An interesting and leading case of this sort is 
Fourth St. National Bank v. Yardley.** In that case it appears 
that the Keystone Bank, in Philadelphia, being embarrassed by 
a lack of ready cash to pay an indebtedness to the clearing house, 
applied to the plaintiff bank, another Philadelphia institution, for 
$25,000 in gold certificates. The proposal of the applicant was 
to give its own check on its account with its New York corre- 
spondent in the sum of $25,000; and a memorandum showing 
that it had upwards of the amount in question on deposit in the 
New York bank was exhibited to the plaintiff. Relying on the 
representations of the applicant and its statements as supported 
by the memorandum, the plaintiff delivered to the Keystone Bank 
the certificates requested, and the latter in turn handed the plain- 





Bank v. Barnes, 18 Mont. 335, 45 Pac. 218 (1896) (taken as security); Throop 
Grain Cleaner Co. v. Smith, 110 N. Y. 83, 17 N. E. 671 (1888); Howell v. Mfg. 
Co., 116 N. C. 806, 22 S. E. 5 (1895); N. Y. Life Ins. Co. v. Patterson & Wallace, 
35 Tex. Civ. App. 447, 80 S. W. 1058 (1904); Wolfe v. Hart, 40 Nov. Sc. 17 
(1885) (semble); Dixie Lumber Co. v. Young, 203 Ala. 115, 82 So. 129 (1919) 
(security) ; Dunlap v. Bank, 50 Cal. App. 476, 195 Pac. 688 (1921). 

23 r10 N. Y. at 91, 17 N. E. at 674. The correspondence further fortified this 
view of the transaction. - 

24 165 U. S. 634 (1896). 
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tiff its check for $25,000. Payment of this check having been 
refused in New York and the Keystone Bank having gone into 
the hands of a receiver, the plaintiff claimed to be a priority 
creditor on the ground that the transaction with the insolvent 
institution amounted to an equitable assignment of the funds, to 
the extent of the check, in the New York bank. It was decided 
that the facts made out a case of assignment. After pointing out 
that the transaction between the Keystone Bank and the plaintiff 
bank was so unusual that not only was an explanation of its need 
by the Keystone Bank in order but also that the plaintiff would 
not be expected to accede to the request without full security, 
Mr. Justice White said: 


“Tt follows that the same reason which imperatively required the 
Keystone Bank to disclose the cause for its request, also rendered it 
absolutely essential, in order to obtain the loan, that it indicate a 
specific source or means of payment outside of and beyond its mere 
general credit. In other words, that it should tender ample security 
for the loan which it requested. The deduction arises that, as it can- 
not be reasonably conceived that the loan would have been made with- 
out the reference to and assignment of the particular fund from which 
alone the hope of immediate payment was to be reasonably expected, 
the parties must have and did intend to create a particular appropria- 
tion, charge or lien on the property upon the faith of which they both 
dealt.”’ 2° 


In other cases circumstances have been found to warrant a 
similar view,”* as where the bill is taken by the payee, and money 
advanced, on the understanding that proceeds of a shipment to 
the drawee would be applied to payment thereof,”’ or where re- 





25 At p. 651. It is clear that the Court considered the transaction between 
the banks an extraordinary one, and that under the circumstances it was quite 
unthinkable that the plaintiff bank would advance the certificates without a 
distinct understanding that the fund in the New York bank should stand as se- 
curity. See also First State Bank v. Stockmen’s State Bank, 42 S. Dak. 585, 176 
N. W. 646 (1920). Although the decision in the latter case was rested on a gen- 
eral theory of estoppel, the result might well have been based on the ground 
announced in the Yardley case. 

Cf. Peters v. Hardin, 168 S. W. 1035 (Tex. Civ. App., 1912). 

26 Muller v. Kling, 209 N. Y. 239, 103 N. E. 138 (1913); Bank v. Swift, 134 
Tenn. 175, 183 S. W. 725 (1915). 

27 Cowperthwaite v. Sheffield, 3 N. Y. 243 (1850); First Nat. Bank v, Rogers, 
etc., Co., 151 Minn, 243, 186 N. W. 575 (1922), 
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mittances have been made to the drawee for the purpose of having 
the order honored.” 
In First National Bank v. Rogers-Amundson-Flynn Co.,”* it 
was the understanding *° between a stock buyer and the plaintiff 
bank with which he did his banking business that funds to take 
care of checks issued to farmers in payment of stock should be 
provided out of the proceeds of drafts drawn by the buyer upon 
the defendant, a dealer in live stock in St. Paul. In spite of 
notice of this arrangement, the defendant-drawee failed to honor 
the draft, but used the proceeds of the shipment to apply upon 
an indebtedness due it from the drawer. It was concluded that 
the defendant was bound to pay the plaintiff bank the amount 
called for by the draft. The court appears to have been distinctly 
of the opinion that there was an equitable assignment of the 
proceeds to the amount of the order.** Apparently the court felt 
that its conclusions could rest also on another theory — that, 


“if one to whom goods are consigned for sale receives the consign- 
ment with notice that the consignor has made a draft on him on the 
credit of the goods, he is bound to accept the draft. He may not take 
and retain the consignment with such notice and repudiate the draft. 
The acceptance of the goods is deemed the equivalent of a promise to 
accept the draft.” *? 





_?8 De Bernales v. Fuller, 14 East, 590, 2 Camp. 426 (1810) ; Seligman v. Wells, 
1 Fed. 302 (S. D. N. Y., 1880); Harwood v. Tucker, 18 Ill. 544 (1857); Ballard 
v. Bank, 91 Kan. 91, 136 Pac. 935 (1913) ; Gruenther v. Bank, 90 Neb. 280, 133 
N. W. 402 (1911); Dolph v. Cross, 153 Ia. 289, 133 N. W. 669 (1011); Hitt 
Fireworks Co. v. Bank, 114 Wash. 167, 195 Pac. 13 (1921). See also Whitewater 
Bank v. Bank, 224 Ill. App. 26 (1922). 

29 151 Minn. 243, 186 N. W. 575 (1922). 

30 There was no express agreement to this effect. It appeared that several 
times in the past the transaction had been so carried out, and it was concluded 
that there was an understanding. 

31 “Tn short, the evidence permits the inference that it was Rudisell’s pur- 
pose to transfer enough of such proceeds to repay the money furnished him to 
buy the cattle; that he intended to give plaintiff an interest in the proceeds and 
made the draft to carry out his intention, receiving a valuable consideration from 
the plaintiff. As between them, under these circumstances there was an equitable 
assignment of $1,250 of such proceeds.... The fact that there were no funds 
in defendant’s hands when the draft was drawn did not defeat the assignment.” 
15t Minn. at 246, 186 N. W. at 576. 

382 t51 Minn. at 248, 186 N. W. at 577. The court cites as authorities for 
this view: Nutting v. Sloan, 57 Ga. 392 (1876); Mercier v. Copelan, 73 Ga. 636 
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A somewhat similar situation was presented in Ballard v. Home 
National Bank,** where another stock buyer was involved. This 
dealer had been accustomed to pay for stock with checks on the 
defendant bank, borrowing the money from the bank to cover the 
disbursements; and the proceeds of the stock sales were then 
used, apparently, to pay off these notes. This plan proving un- 
satisfactory, an arrangement was arrived at whereby the bank 
was to continue to allow the dealer to draw checks in payment 
of his purchases, which checks the bank would pay despite the 
past due debt owed it by the customer, provided that he “ beat 
them in” —by selling the stock purchased and putting the pro- 
ceeds into the bank to provide a fund for their payment.** The 
court held that the check holders had a cause of action against 
the bank for the amounts called for. But whether their rights 
rested upon an equitable assignment,*® or upon a contract be- 
tween the drawer and the bank for the benefit of the plaintiffs,** 





(1884) ; McCausland v. Wheeler Savings Bank, 43 Ill. App. 381 (1891); Hall v. 
Bank, 133 Ill. 234, 24 N. E. 546 (1890); Fisher v. Bank, 37 Ill. App. 333 (1890) ; 
Lowery v. Steward, 25 N. Y. 239 (1862); Helm v. Meyer, 30 La. Ann. 943 
(1878); 1 Parsons, Notes & Burts, 291. It is then said: “These authorities 
sanction a recovery from the consignee on the theory that under’ such circum- 
stances the proceeds of the sale of the consignment are received for the payee 
who has a cause of action for money had and received to his use. Strictly speak- 
ing, the consignee is not charged with liability on the draft, but on the contract 
implied from his acts.” 151 Minn. at 248-249, 186 N. W. at 577. 

On just what ground the court really meant to rest the plaintiff’s right of 
recovery is decidedly difficult to determine. Cf. Ballard v. Bank, 195 S. W. 559 
(Mo. App., 1917). 

33 gt Kan. 91, 136 Pac. 935 (1913). 

84 That such was the arrangement was settled by the verdict of the jury. 

35 After reference to the general rule that a check is not an assignment, the 
court points out that “ special circumstances, however, may give to the issuance 
of a check the character of a pro tanto assignment, thereby vesting in the holder 
a right of action upon it against the bank on which it is drawn. Fourth Street 
Bank v. Yardley, 165 U. S. 634.” o1 Kan. at 96, 136 Pac. at 936. Cf. Re Inter- 
borough Consol. Corp., 288 Fed. 334 (2nd Circ., 1923). ¢ 

86 But the court said: “The present actions are not brought simply on the 
promise of the bank to pay Stewart’s checks issued in payment for stock. They 
are bought upon that promise, supplemented by the carrying out of the conditions 
on which it was based — the purchase of the stock, the issuance of the checks, the 
resale of the stock and the deposit of the proceeds to meet the checks —in effect 
the receiving by the bank of the money appropriated by agreement to that pur- 
pose.” or Kan. at 97, 136 Pac. at 937. See also Goeken v. Bank, 100 Kan, 177, 
163 Pac. 636 (1917) ; Scoby v. Bank, 112 Kan. 135, 211 Pac. 110 (1922), 
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or upon the notion that a trust had been created by the deposit 
for a specific purpose, the report of the case does not disclose. 
Each theory seems to have played some part in producing the 
result. 

In the foregoing enumeration of several types of situations it 
must be understood that there has been no intention to lay down 
what may in any proper sense be called rules. The circumstances 
outlined afford more or less distinct indications that assignments 
were meant to be accomplished.*’ 

There are, on ‘the contrary, possible factors which indicate that 
an assignment was not intended. If, for example, the payee takes 
other security, as the indorsement of a third party,** or if no 
consideration is furnished by the payee,*® or if the order covers 





37 It may be added that if the payee acquired the instrument by purchase, 
that fact may be entitled to some weight as showing an intention in the same 
direction. Kahnweiler v. Anderson, 78 N. C. 133 (1878); Gardner v. Bank, 39 
Ohio St. 600 (1883) ; Fidelity S. & L. Ass’n v. Rodgers, 180 Cal. 683, 182 Pac. 426 
(1919) (dictum). In the case last cited, after pointing out that the order instru- 
ment was a bill of exchange which required acceptance to impose liability upon 
the drawee, the court added: ‘If it had been given for a valuable consideration, 


it would have operated as an equitable assignment of the demand of Mrs. Rounds — 


against the plaintiff for the sum of money, and could have been enforced as 
such. ... But it was intended as a gift in trust and was without valuable con- 
sideration.” 180 Cal. at 686-687, 182 Pac. at 428. 

But the mere fact that the payee gave consideration for the instrument, 
standing by itself, would almost certainly not be deemed a sufficient basis for 
concluding that the transaction amounted to an assignment. Gellert v. Bank, 107 
Ore. 162, 214 Pac. 377 (1923). 

In Coates v. Bank, 91 N. Y. 20 (1883), it was held that a direction by A 
Bank to B Bank to transfer credit in X Bank to the account of A Bank, carried 
out by bookkeeping entries and a direction by B Bank to X Bank, amounted to 
an assignment. The contest was between A Bank and an assignee of B Bank, 
the assignment having come to the notice of X Bank before it received the order 
from B Bank. 

88 Bank v. Dubuque Southwestern Ry. Co., 52 Ia. 378, 3 N. W. 395 (1879). 

89 Bank of Commerce v. Bogy, 44 Mo. 13 (1869) (semble); Tallman v. Hoey, 
89 N. Y. 537 (1882). 

That the payee took for value (amount of check then due payee) was deemed 
an important factor in treating the check as amounting to more than a mere 
revocable order, in Raesser v. Bank, 112 Wis. 591, 88 N. W. 618 (1902). 

In Tallman v. Hoey, supra, at 539, Finch, J., said: “ But the circumstance 
which justifies and induces that equitable construction which treats as an assign- 
ment what is not strictly and legally such, is the existence of a valuable consider- 
ation for the imperfect transfer. (Brill v. Tuttle, 81 N. Y. 457.) It proceeds 
upon a necessity demanded by the justice of the case, and to obviate an injury 


a5clUGres|—6h—CéasFDhlC<C Hh)/}|! lU TTDC]lUCUrhr||LUC KK SCC DllOCeMtlCllUelCOCeMhlOlSt 


Toma 





RIGHTS OF HOLDER OF BILL AGAINST DRAWEE 867 


only part of the fund,*° or if there are no funds in the drawee’s 
hands,** the inference that the payee was not to acquire a pro- 
prietary interest except as holder of a bill is strong. 

The question obviously is one almost entirely of fact, and the 
courts must get at the purport of the transaction as best they can. 
At any rate it is clear that an order, in form a mere bill of ex- 
change, may be given under such circumstances that the payee 
acquires an interest in a fund in the hands of the drawee and 
may proceed against him in whatever proceeding may be appro- 
priate to the purpose. 

The emphasis so far in this discussion has been upon the situa- 
tion regarding bills of exchange in general rather than upon that 
most common sort of bill, a check, although; to be sure, a few 
check cases have been cited. In truth there has been more 
readiness to find a check amounting to an assignment than an 
ordinary bill not drawn on a bank. This is due, no doubt, to the 
contract between the depositor and the bank whereby the latter 
agrees to pay out the fund on the order of the former, though 
piecemeal, and to the further fact that it is ordinarily taken for 
granted that the check is drawn on funds. A bank, other diffi- 
culties aside, could not very well complain that the check as an 
assignment is objectionable because it is only partial. Before 
the Uniform Negotiable Instruments Law there were a consider- 
able number of states,*? — a minority, however, — which adhered 
to the view that a check was of itself an assignment of the fund 





or a wrong which would otherwise occur. Where the holder has parted with 
nothing, and so loses nothing by the application of ordinary legal rules, no pres- 
sure of justice requires the intervention and the help of an equitable doctrine.” 

See also note 37, supra. 

40 Skobis v. Ferge, 102 Wis. 122, 78 N. W. 426 (1899). And see note 14, 
supra. But there may be an assignment though only part of the fund is involved. 
Risley v. Phenix Bank, 83 N. Y. 318 (1881). 

No doubt the idea of a possible hardship or inconvenience to the debtor- 
drawee and the procedural difficulties had considerable to do with this view. 

41 Surety Co. v. Price, 162 Ky. 632, 172 S. W. 1072 (1915). But see First 
Nat. Bank v. Rogers, etc., Co., 151 Minn. 243, 186 N. W. 575 (1922). 

42 In the extended note in L. R. A. 1916 C, 169, 170, the following states are 
said to have held this view: Illinois, Iowa, Kentucky, Louisiana, Minnesota, 
Nebraska, Oklahoma, South Carolina, and South Dakota. Many cases are there 
cited. See also 43 L. R. A. (N. S.) 100, note; Pease v. Landauer, 63 Wis. 20, 22 
N. W. 847 (1885). 
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on deposit either in whole or part, as the case might be, depending 
on the amount of the check. 

In the leading case supporting this minority view“ it is de- 
clared that the contract between the depositor and the bank that 
the former may withdraw his deposit in parcels enures to the 
benefit of the check holders. Chief Justice Caton said: 


“Tt [commercial custom] shows us that the banker, when he re- 
ceives the deposit, agrees with the depositor to pay it out on the 
presentation of his checks, in such sums as those checks may call for, 
and to the person presenting them, and with the whole world he agrees 
that whoever shall become the owner of such check, shall, upon presen- 
tation, thereby become the owner, and entitled to receive the amount 
called for by the check, provided the drawer shall at that time have 
that amount on deposit. Who shall object to that portion of the con- 
tract which the law raises by implication on the part of the banker to 
the third person— to any body and to every body? Surely every 
sound lawyer will at once perceive a privity of contract between the 
banker and the holder of the check, created by the implied promise 
held out to the world by the banker, on the one side, and the receiv- 
ing of the check for value and presenting it, on the other.” 


But when it came to the decision of the case the court seemed to 
abandon the third-party-beneficiary theory ** and to rest the con- 
clusion on the doctrine of assignments. It said: 


“We hold then, that the check of a depositor upon his banker, de- 
livered to another for value, transfers to that other, the title to so 
much of the deposit as the check calls for, which may again be trans- 
ferred to another by delivery, and when presented to the banker, he 
becomes the holder of the money to the use of the owner of the check, 
and is bound to account to him for that amount, provided the party 
drawing the check has funds to that amount on deposit, subject to his 
check at the time it is presented.” 


The notion of a privity of contract between the holder and 
the bank is vigorously rejected by the Supreme Court in Bank 





43 Munn v. Burch, 25 Ill. 35, 40 (1860). 

44 It may be that the talk about the contract is merely to get the case free 
of the difficulty of a partial assignment enforcible at law. In Fourth Nat. Bank 
v. City Nat. Bank, 68 Ill. 398 (1873), the doctrine is put on the ground of an 
implied agreement in advance of issuance of check to accept. 
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of the Republic v. Millard,*® perhaps the leading case on the 
majority side. It is pointed out that if there is such a contract 
relation, “the bank would be obliged to pay the check, although 
the drawer, before it was presented, had countermanded it, and 
although other checks, drawn after it was issued, but before pay- 
ment of it was demanded, had exhausted the funds of the de- 
positor.” The Court was of opinion that if such were the result 
bankers would have to abandon the business of keeping deposit 
accounts for their customers.*° 

Whatever may be thought as to the merits of these two views, 
it is distinctly laid down by the Uniform Negotiable Instruments 
Law that neither a bill of exchange nor a check shall of itself 
amount to an assignment. Section 127 provides: 


“A bill of itself does not operate as an assignment of the funds in 
the hands of the drawee available for the payment thereof, and the 
drawee is not liable on the bill unless and until he accept the same.” 


Section 189 provides: 


“A check of itself does not operate as an assignment of any part of 
the funds to the credit of the drawer with the bank, and the bank is 
not liable to the holder, unless and until it accepts or certifies the. 
check.” 


As to these provisions certain observations should be made. 
While the general language in the two sections is almost identical, 
there is in the latter part a significant difference: in regard to 
bills it is provided that unless and until they are accepted the 
drawee “is. not liable on the bill”; as to checks it is stated that 
unless and until they are accepted or certified the bank “is not 
liable to the holder.” The conclusion that this variation in 
phraseology, in two sections dealing with a common problem 
and otherwise so much alike, must have been intentional seems 





45 ro Wall. (U. S.) 152, 156 (1869). 

46 The Illinois court, on the contrary, thought that a denial of the holder’s 
legal and equitable right, after presentation of the check, to demand payment 
“would destroy the most valuable feature of bank deposits and checks.” It will 
be observed that the Illinois court is speaking of the holder’s rights after presen- 
tation, while the Supreme Court deplores the consequences if the holder, upon 
issuance, had an effective claim against the bank. 
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almost inevitable. The practical results will be discussed later.*’ 
In the second place it must be noted that these sections simply 
provide that a bill or check of itself shall not amount to an 
assignment. If the bill or check plus something else might have 
amounted to an assignment or created a situation giving the 
holder without acceptance or certification a remedy against the 
drawee, such a result may just as well follow under the statute 
as before its enactment. Hence in the situations referred to 
above, wherein it was concluded that there were circumstances 
outside the mere issuance of the order that gave the holder a 
remedy against the drawee as upon an assignment, or in the case 
of a contract between the drawer and drawee for the holder’s 
benefit, or that of the creation of a trust for the benefit of the 
holder, the same result would be reached today. In fact a number 
of the cases cited above were decided under the statute.** 





47 See infra, pp. 883-884. 

48 For example, Varley v. Sims, 100 Minn. 331, 111 N. W. 269 (1907) ; Weber 
v. Salisbury, 149 Ky. 327, 148 S. W. 34 (1912); Bank v. O’Byrne, 177 Ill. App. 
473 (1913); Phinney v. State, 36 Wash. 236, 78 Pac. 927 (1904); Venturi v. 
Silvio, 197 Ala. 607, 73 So. 45 (1916); Hove v. Stanhope Bank, 138 Ia. 39, 115 
N. W. 476 (1908); Dixie Lumber Co. v. Young, 203 Ala. 115, 82 So. 129 (1919) ; 
Dunlap v. Bank, 50 Cal. App. 476, 195 Pac. 688 (1921); First State Bank v. 
Stockmen’s Bank, 42 S. Dak. 585, 176 N. W. 646 (1920); Muller v. Kling, 209 
N. Y. 239, 103 N. E. 138 (1913); Bank v. Swift, 134 Tenn. 175, 183 S. W. 725 
(1915); First Nat. Bank v. Rogers, etc., Co., 151 Minn. 243, 186 N. W. 575 
(1922); Ballard v. Bank, 91 Kan. 91, 136 Pac. 935 (1913); Gruenther v. Bank, 
90 Neb. 280, 133 N. W. 402 (1911). See, however, the adverse comment on the 
case last cited in BRANNAN, THE NEGOTIABLE INSTRUMENTS Law, 3 ed., 406. 

Generally speaking, the courts in the states which had followed the view that 
a check was an assignment have shown a disposition to accept the obvious intent 
of the statute. Kaesemeyer v. Smith, 22 Ida. 1, 123 Pac. 943 (1912); Boswell 
v. Bank, 123 Ky. 485, 96 S. W. 707 (1906); Bank v. Hargis Comm. Bank, 170 
Ky. 690, 186 S. W. 471 (1016); Cook v. Lewis, 172 Ill. App. 518 (1912); 
Gruenther v. Bank, 90 Neb. 280, 133 N. W. 402 (1911); Ballen v. Bank, 37 Okla. 
112, 130 Pac. 539 (1912). The Iowa court seems to be a conspicuous and un- 
fortunate exception. See 9 Iowa L. Buty. 64. In Murray v. Savings Bank, 197 
N. W. 69, 70 (Ia., 1924), the court took occasion to say that under the statute 
a check in itself was not an assignment and that all that had been actually de- 
cided in McClain v. Torkelson, 187 Ia. 202, 174 N. W. 42 (1019), was that the 
provision of the Act (§ 189) “ would not operate in favor of the garnisher of the 
drawee bank as against a check holder where the interest of the bank itself was 
in no manner affected.” 

The Wisconsin court, too, appears to be disinclined to go the whole way in 
applying the statutory provision. Raesser v. Bank, 112 Wis. 591, 88 N. W. 618 
(1902), indicating, however, that the court would not, under the statute, allow 
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An unusual ground for holding a drawee bank liable to a check 
holder is found in the very recent case of Murray v. American 
Savings Bank,** decided by the Iowa court, February 12, 1924. 
The facts were these: A had on deposit in the bank $115.50, and 
he was indebted to the same bank on a note for $500 apparently 
then due; B was also a depositor and indebted to A. A check 
on the bank was given by B to A for $386.49. With this check 
A went to the bank to pay off his note, but on a suggestion by the 
cashier that he was too busy to attend to the matter just then 
A left; on returning to the bank the next morning A found the 
bank closed and insolvent. A, of course, claimed to be allowed 
to set off against his indebtedness to the bank not only the amount 
standing to his credit in his own account but ‘also the amount of 
the check of B. The court pointed out that the bank was not 
liable as an acceptor or certifier, since such a relation would have 
to be agreed to in writing, and that even under its decisions, 
liberally disposed in that direction,” the check, since the statute, 
could not be treated as an assignment against the bank.” It 
allowed the set-off, however, on the theory that A had made a 
tender of payment of his debt, which tender, though not in legal 
money, was not objected to and was kept good. The court said: 


“ A tender of payment by a check or draft is as effective as a tender 
of currency unless there be objection by the creditor to such check 





an action by the holder against the drawee. It was pointed out that the earlier 
cases in the state treating the check as an assignment had not involved claims 
by the holder against the drawee for payment. 

49 197 N. W. 69 (Ia., 1924). 50 See note 48, supra. 

51 The Iowa court seems to interpret Section 189 as a declaration that as 
against the drawee bank a check cannot in itself be an assignment. Attention is 
directed to the last part of the section which provides that the bank is not liable 
until it certifies and the inference is drawn that the earlier part of the section 
therefore deals only with the position of the drawee. “In all our prior cases 
decided since the enactment of the act the defeated party has been either a 
garnisher or other person not a party to the check.” (At p. 71.) There are 
other courts, which, before the statute, had held a check to be an assignment, 
that have taken the same limited view as to the operation of Section 189. 
Farrington v. Fleming Comm. Co., 94 Neb. 108, 142 N. W. 207 (1913); Elgin 
v. Gross-Kelley & Co., 20 N. M. 450, 150 Pac. 922 (1915). But the better opinion 
seems the other way. Kaesemeyer v. Smith, 22 Ida. 1, 123 Pac. 943 (1912); 
Boswell v. Bank, 123 Ky. 485, 96 S. W. 797 (1906); Jones v. Crumpler, 119 Va. 
143, 89 S. E. 232 (1916); Eastman Kodak Co, v. Bank, 231 Fed. 320 (S. D. 
N. Y., 1916). 
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or draft as a part of the tender. No such objection was made in this 
case... . Wesee nothing wanting herein to a complete and effective 
tender of the payment of this note. ... As long as such tender was 
kept good, the bank could not sue upon its note.” ° 


It is pretty clear, then, that even since the Uniform Act and 
even in the absence of acceptance or certification, the holder of 
a check or bill may have effective rights against the drawee. 
These rights may arise out of (1) an assignment, (2) a contract 
for his benefit, (3) a trust for his benefit,° or, possibly, (4) a 
tender. 


So far in the discussion the problem has been considered as 
arising without any claimed payment by the drawee. Upon an 
alleged payment the question arises in two types of situations: 
(1) a rightful payment, and (2) a wrongful and therefore in- 
effective payment. 

Surprisingly interesting and difficult questions may arise as to 
the rights of a holder against a drawee upon facts claimed to 
amount to a payment of the instrument. The facts in the lead- 
ing case of Oddie v. The National City Bank of New York™ 
may well serve to indicate one phase of the problem. It appeared 
in that case that, shortly before two o’clock, the plaintiffs de- 
livered to a receiving teller of the defendant, for deposit, a check 
drawn on the defendant by X. Although the account of X was 
then overdrawn, the check was entered upon the plaintiffs’ deposit 
ticket by the teller, and during the next hour the defendant’s 
teller certified as good other checks drawn by X. Shortly before 
three o’clock, X’s account not having been made good, the check 
was handed to the plaintiff’s messenger with instructions to notify 
his principals that the check was not good. Demand was later 
made upon the defendant and refused, and action was started. 
It was held that the facts adduced warranted the conclusion that 
the check had been paid by the defendant, and that therefore 
the plaintiffs’ deposit claim against the defendant was enlarged 





52 At p. 71. 

58 See Pile v. Bank, 187 Mo. App. 61, 173 S. W. 50 (1915) (action for money 
had and received allowed). See generally Allen v. Puritan Trust Co., 211 Mass. 
409, 97 N. E. 916 (1912). 54 45 N. Y. 735, 741-742 (1871). 
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by the amount of the check in question. The court looked upon 
the transaction as amounting in substance to an actual payment 
of cash by the drawee to the holder and a deposit of the payment 
immediately thereafter by the holder with the drawee to the 
former’s credit. “It is the right of the bank,” the court said, 
“to reject it, or to refuse to pay it, or to receive it conditionally, 
as in Pratt v. Foote (9g N. Y. 463), but if it accepts such a check 
and pays it, either by delivering the currency, or giving the party 
credit for it, the transaction is closed between the bank and such 
party, provided the paper is genuine.” °° 

Of course this is not really a case where a holder as such has 
rights against a drawee as such. In truth the parties no longer 
occupy such relationship to the instrument; the transaction is 
closed, the instrument has spent its force, and the relationship 
of debtor and creditor as between the drawee and holder has 
sprung up. Ordinarily no difficulty arises here, but when for 
some reason the drawee wants to retrace his steps and undo the 
transaction, or when the drawer attempts to revoke the order to 
pay as represented by the instrument,” the type of question con- 
sidered in the Oddie case may arise. Many other cases to the 
same effect may be cited.” 

It is a question of fact whether, when the drawee credits the 
account of the holder-presenter, such credit is intended as pay- 
ment absolutely or only conditionally. In First National Bank 
v. Burkhardi** the jury was asked to determine whether there 





55 Boyd v. Emmerson, 2 Ad. & Ell. 184 (1834), was distinguished on the 
ground that the facts therein failed to show an intention or assent to receive the 
instrument as a deposit. 

56 The drawer may attempt to stop payment, or death, assignment for benefit 
of creditors, etc., may be claimed to have revoked the order. 

57 First Nat. Bank v. Burkhardt, 100 U. S. 686 (1879); Bank v. Miller, 229 
U. S. 517 (1913) ; City Nat. Bank v. Burns, 68 Ala. 267 (1880); Cohen v. Bank, 
22 Ariz. 394, 198 Pac. 122 (1921); Arkansas T. & B. Co. v. Bishop, 119 Ark. 
373, 178 S. W. 422 (1915); Bank v. Gregg, 138 Ill. 596, 28 N. E. 839 (1801); 
Nineteenth Ward Bank v. Bank, 184 Mass. 49, 67 N. E. 670 (1903); Bank v. 
Nat. Park Bank, 100 Misc. 31, 165 N. Y. Supp. 15 (1917); Consol. Nat. Bank v. 
Bank, 129 App. Div. 538, 114 N. Y. Supp. 308 (1908) ; Baldwin’s Bank v. Smith, 
215 N. Y. 76, rog N. E. 138 (1915); Woodward v. Savings & Trust Co., 178 
N. C. 184, 100 S. E. 304 (1919); Bryan v. Bank, 205 Pa. St. 7, 54 Atl. 480 
(1903) ; Oregon Iron & Steel Co. v. Bank, 224 Pac. 569 (Wash., 1924). 

58 Supra, note 57. 
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had or had not been a consummated deposit. Since banks do 
not ordinarily take instruments drawn on themselves for collec- 
tion but for payment, it would seem reasonable that the burden 
of showing that the credit given was intended to be only condi- 
tional should be upon the one asserting this to be the fact. 
As a matter of banking practice the situation would seem to be 
quite unlike the common case of crediting to a depositor’s ac- 
count items drawn on other drawees.* When a check is pre- 
sented and the cash demanded, it is pretty clear that the drawee 
bank must determine before payment the state of the drawer’s 
account; it may pay or not as conditions warrant; but having 
once paid, it cannot change its mind. If there is any hardship 
upon the drawee in applying the same rule to items presented for 
payment not in cash but in credit, it is easily within the power 
of the banks to provide by contract that credit shall be given 
only conditionally.” It is of course true that in the one case the 
drawee has parted with something tangible, so that a retracing 
of steps there involves affirmative proceedings, while in the other 
case only credit has been given and the remedy of self-help is 
feasible. From a business point of view, however, the trans- 
actions are essentially alike, and the same argument of business 
expediency would seem to be applicable in each case. 

In these cases some courts unfortunately have spoken of the 
check as being “ accepted ” by the payment. As pointed out later 
herein, this is not an instance of “ acceptance” in the technical 
sense of the word. The former holder’s claim against the one- 
time drawee is not upon a promise to pay or honor the instrument 
but upon a creditor-debtor relationship created by the “ pay- 
ment.” ** It is occasionally stated that there has been “ appro- 





59 Various facts are important in this respect, —stamping the check “ Paid,” 
placing it on spindle, entry of credit in pass bc»k or upon deposit ticket, etc. 
See cases cited in note 57. 

60 See City Nat. Bank v. Burns, 68 Ala. 267, 277 (1880). 

61 The California courts, however, reject such distinction. Nat. Gold Bank 
& T. Co. v. McDonald, 51 Cal. 64 (1875). And it has been held, reasonably, it 
would seem, that in this connection different branches of the same bank are to 
be treated as distinct institutions. Chrzanowska v. Bank, 173 App. Div. 285, 159 
N. Y. Supp. 385 (1916). 

62 See Snyder v. Bank, 65 Colo. 24, 172 Pac. 1069 (1918); Pollack v. Bank, 
168 Mo. App. 368, 151 S. W. 774 (1912). 

68 See Cohen v. Bank, 22 Ariz. 394, 198 Pac. 122 (1921). 
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priated ” to the holder the amount indicated. This may be mis- 
leading, for it is quite unlikely that a trust arises, and the doctrine 
holds even though the drawee has no funds, or insufficient funds, 
of the drawer to meet the instrument.” 

As indicated above, some of the cases arise out of attempts to 
revoke the pay order; others grow out of efforts by drawees to 
avoid the consequences of hasty or ill-advised action or of mis- 
take as to the actual state of affairs. If the order has been paid, 
there is nothing to revoke; if the drawee has acted hastily or ill- 
advisedly, there is no special equity in his favor; only in the case 
of mistake does he appear to occupy a position of real merit. 
The proper view in this last type of case involves a consideration 
of the principle roughly identified as the doctrine of Price v. 
Neal, a task quite beyond the scope of this paper.® 

A situation midway, so to speak, between the payment of the 
order by turning over cash, on the one side, and by crediting the 
account of the presenter, on the other, was involved in Hunt v. 
Security State Bank. A check drawn on the defendant was 





64 Cohen v. Bank, supra; Oddie v. Bank, 45 N. Y. 735 (1871); Oregon Iron 
& Steel Co. v. Bank, 224 Pac. 569 (Wash., 1924). 

65 That the rule of Price v. Neal, denying recovery by a drawee who has 
paid the amount called for by the instrument to a holder under the mistaken 
belief that the order is genuine as to the drawer’s signature, is an exception to 
the normal rule that money paid under mistake of fact may be recovered, and 
that the exception is grounded upon business expediency, is now pretty generally 
accepted. See Woopwarp, Quasi-Contracts, c. 5. In 4 Harv. L. Rev. 297, Dean 
Ames declared that the rule was merely an application of the broad principle 
that.as between equal competing equities the legal title shall prevail. This view 
has since been repeatedly expressed in the pages of the Harvarp Law Review, 
but has received scant acceptance by the courts. See Woopwakrp, oP. cit., c. 5. 

A contrary decision in Price v. Neal would have resulted unfortunately. Sup- 
pose every man who collects money on a bill of exchange (or check) had to be 
prepared to refund at any time if the drawee should learn that the order was not 
genuine! Lord Mansfield, as usual, saw the practical necessities of the situation. 
As has been suggested, the same argument of expediency may be made in the 
companion situations involving payment under mistake as to the genuineness of 
the indorsements and of the body of instrument. But here a counter argument 
of business expediency neutralizes the one first suggested. If the law in these last 
situations had not taken the shape it did, no drawee would dare honor the order 
without a more or less extensive inquiry or a virtual abstract of title. Payment 
by a drawee under mistake as to the state of the drawer’s account presents a 
situation wherein the initial argument of expediency underlying Price v. Neal 
applies, and there is here no such neutralizing factor as in the cases mentioned 
above. Cf. 21 Cox. L. REv. 805. 66 gt Ore. 362, 179 Pac. 248 (1919). 
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there mailed by another bank, the holder of the instrument, to 
the defendant, along with other items, with instructions to remit 
“in Portland Exchange.” An officer of the defendant, after 
examining the check and the account of the drawer, stamped it 
‘“ Paid” and placed it on a spindle so constructed as to mutilate 
the papers placed thereon. Before any steps had been taken 
toward making the remittance the drawer ordered payment 
stopped. The defendant, having ignored the stop order and 
remitted the amount called for to its: correspondent, was sued 
for the amount so paid. The court, in allowing recovery, dis- 
tinguished the case from those in which payment is made in cash 
and also those in which credit is given, and pointed out that the 
steps taken by the defendant’s officer were merely preparatory 
to payment and showed only an intention to pay. 

When, however, the question arises out of a failure of the 
drawee, the shoe pinches on the other foot, and the holder-pre- 
senter who urges so vigorously in the cases considered above that 
the transaction is closed is not so anxious to establish that the 
drawee is indebted to him. If the views above advanced are 
sound, the giving of credit in such a situation as that last sug- 
gested should equally amount to payment, and the drawee become 
the debtor instead of the drawer. The cases touching this ques- 
tion, however, are generally complicated by the question of 
authority in the drawee as a collecting agency to accept anything 
but cash in payment. 

In Sanitary Can Co. v. National Pickle & Canning Co.," an 
action was brought by a vendor for the sum due on the purchase 
price of merchandise. It appeared that the plaintiff had drawn 
on the defendant for the price and sent the draft with bill of 
lading attached to a bank with which the defendant happened to 
keep a deposit account. On presentation of the draft, the de- 
fendant drew a check for the amount thereof upon the presenting 
bank, there being then in the defendant’s account ample funds 
to cover the check. The drawee bank (the presenter of the 
draft), however, unknown to the defendant, was hopelessly in- 
solvent, and the next day it closed its doors without having re- 
mitted for the draft. The check had been stamped “ Paid,” but 





87 to1 Ia. 1259, 184 N. W. 354 (1921). 
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no book entries had been made. The defendant claimed that it 
had paid its debt to the plaintiff, whose claim should be made 
against the bank. It was held that the defendant was still liable, 
considerable reliance being placed upon the following language 
on the face of the draft: ‘This draft must be paid in cash or its 
equivalent, the bank named as payee acting only as agent to 
collect and remit to the drawer.” 

If the defendant in this case had paid the amount of the draft 
to the bank in cash, there could have been no doubt as to its 
discharge from liability; and if it had drawn its check on the 
collecting bank, presented it, secured the cash, and paid the 
amount so secured back to the bank as collecting agent, it would 
seem equally clear that the debt was paid. Should it be necessary 
to go through the motions of drawing out the cash and paying it 
back? ** Would the directions on the face of the draft have been 
complied with only by such a transaction? ® Probably the pre- 
vailing view in these collection cases, at least in the absence of 
specific provisions as to the type of payment that is permissible, 
is to the effect that an order by the debtor drawn upon funds in 
the hands of the collection agency, when received and accepted 
as payment, is effective as such though the drawee-collector fails 
to remit because of insolvency or other reason.” 

If the amount called for has been paid by the drawee to some- 
one not lawfully entitled thereto, some other considerations may 
enter into a determination of the rights of the lawful holder 
against such wrongfully paying drawee. 





68 See Baldwin’s Bank v. Smith, 215 N. Y. 76, 83, 109 N. E. 138, 140 (1915); 
Bartley v. State, 53 Neb. 310, 73 N. W. 744 (1898), aff'd on rehearing in 55 Neb. 
294, 75 N. W. 832 (1898); Pollak Bros. v. Niall-Herin Co., 137 Ga. 23, 72 S. E. 
415 (1911); Sayles v. Cox, 95 Tenn. 579, 32 S. W. 626 (1895). 

89 Of course a payment in cash derived from a source other than the collect- 
ing bank would swell the assets of that bank so that the possible dividend to 
creditors would be larger, but surely the court did not mean that cash drawn 
out of the collecting bank would not be acceptable for payment. Although the 
bank was insolvent (unknown to the depositor), the defendant had a credit in 
excess of the amount of the check, and while cash may not have been appro- 
priated for the plaintiff’s use, such credit well may have been. 

Whether collected funds in the hands of the collecting bank may be claimed 
by the creditor as trust funds is a matter hardly within the scope of this paper. 
The answer to that question in the Iowa case has no direct bearing, it would 
seem, upon the question under examination. 

70 The cases are collected in a note in 18 A. L. R. 537. 
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A typical case of this sort would arise on the following facts: 
A gives a check drawn on the C Bank, payable to B or order, to 
B, or, perhaps, to B’s agent; someone, X, gets possession of the 
unindorsed check, forges B’s name on the back, and gets the 
money either directly from the drawee bank, or indirectly by 
getting the money through an intermediate indorsee; B then sues 
the C Bank, the drawee. It is clear that A may object to having 
such a check charged to his account, and there can be no doubt 
as to his right to insist that his bank restore to his credit the 
amount so paid; the bank may then proceed to secure reimburse- 
ment from those to whom the money was paid.” 

If B’s action is on the instrument, the theory must be accept- 
ance.”” In a few cases it has been held that a payment by the 
drawee, such as that indicated above, and the charging of the 
check to the drawer’s account, amount to an acceptance (or 
certification).”* But the better opinion would seem to have been 





71 See Canal Bank v. Bank of Albany, 1 Hill (N. Y.) 287 (1841). The dis- 
cussion of this problem is not within the scope of this paper. 

72 On acceptance in general, see infra, pp. 885-886. 

73 Pickle v. Muse, 88 Tenn. 380, 12 S. W. 919 (1890) ; McFadden v. Follrath, 
114 Minn. 85, 130 N. W. 542 (1911) (semble). In the former case the holder 
of the check (improperly paid by the drawee to another) proceeded by a bill in 
equity against the drawee and drawer. The court sustained the action against 
the drawee, the language of the prevailing opinion (by Lurton, J.) clearly 
putting the decision on the ground of an acceptance manifested by the drawee’s 
acts. In the other case the payee sued the drawer on the original indebtedness 
covered by the check which had been paid by the drawee on an unauthorized 
indorsement. It was held that the debt had been. paid, not by the giving of the 
check but by the act of the bank in paying and charging it to the drawer’s ac- 
count, and that the remedy against the drawee bank was in the payee whose 
collecting agent had wrongfully indorsed and collected. At the time the case 
was presented, the law of the state as to whether a payee or holder could sue the 
drawee on the latter’s refusal to pay on presentment was undetermined. The 
court pointed out that in some cases where it was considered that, on refusal by 
the drawee to pay to the holder there was no privity between the holder and 
drawee on which an action could be based, the requisite privity was deemed 
to be established by payment on an unauthorized indorsement and charge to the 
drawer’s account, “the reason assigned being that the bank, by charging the 
check to the account of the drawer, thereby accepts the check, or undertakes to 
apply to the payment of the check the funds to be withdrawn from the account of 
the drawer.” 114 Minn. at 89, 130 N. W. at 544. But whether the court meant 
to be understood as holding that on the facts there had been an acceptance is 
doubtful, for it was said further: ‘“ But, whatever the exact reason to be as- 
signed therefor, it is the settled rule in this state that, under the circumstances 
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the other way.* In First National Bank v. Whitman™ Mr. 


Justice Hunt said: 


“We cannot recognize the argument that a payment of the amount 
of a check or sight draft under such circumstances amounts to an ac- 
ceptance, creating a privity of contract with the real owner. It is ? 
difficult to construe a payment as an acceptance under any circum- 2 
stances. The two’things are essentially different. One is a promise 
to perform an act, the other an actual performance. A banker or an 
individual may be ready to make actual payment of a check or draft 
when presented, while unwilling to make a promise to pay at a future 
time. Many, on the other hand, are more ready to promise to pay 
than to meet the promise when required. ; The difference between the 
transactions is essential and inherent.” 






























Whatever doubt there may be left as to the soundness of the 
conclusion reached in the cases last cited would seem to be re- 
moved by the Uniform Negotiable Instruments Law. In Clark 
& Co. v. Savings Bank® the court concluded that payment and 
the charging of the drawer’s account could not amount to an 
acceptance under a statute providing that “no person within this 
state shall be charged, as an acceptor on a bill of exchange, draft 
or order drawn for the payment of money, exceeding $20.00, 
unless his acceptance shall be in writing, signed by himself or his 
lawful agent,”’ and some language in an earlier case ™ in a higher 
court looking toward a contrary conclusion was disregarded be- 
cause of the statute. The Uniform Act also provides that accept- 


ate Tee meg 
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of this case, an unauthorized payment and subsequent charge to the account of 
the drawer is a sufficient basis for a liability of the bank to the payee.” Jbid. 
See also, as to this phase of the problem, Louisville & N. R. R. Co. v. Bank, 74 
Fla. 385, 77 So. 104 (1917). ; 

Occasionally but improperly cited as holding the same view are Dodge v. Nat. 
Exchange Bank, 20 Ohio St. 234 (1870) ; Seventh Nat. Bank v. Cook, 73 Pa. St. 
483 (1873). 

74 First Nat. Bank v. Whitman, 94 U. S. 343 (1876); Houston Grocer Co. 
v. Bank, 71 Mo. App. 132 (1897); Sims v. Bank, 98 Ark. 1, 135 S. W. 356 
(1911); Southern Trust Co. v. Bank, 148 Ark. 283, 229 S. W. 1026 (1921); 
Clark & Co. v. Savings Bank, 31 Pa. Super. Ct. 647 (1906); Ranch v. Bank, 143 
Ill. App. 625 (1908) ; State Bank v. Mid-City Bank, 295 Ill. 599, 129 N. E. 498 
(1920) ; Lone Star Trucking Co. v. Bank, 240 S. W. 1000 (Tex. Civ. App., 1922). 

79 94 U. S. 343, 347 (1876). 

76 Supra, note 74. 
77 Seventh Nat. Bank v. Cook, 73 Pa. St. 483 (1873). 
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ances “must be in writing and signed by the drawee.”"* The 
facts under consideration do not admit of the application of the 
provisions of Section 137 regarding constructive acceptance by 
destruction of the instrument or refusal to return it.” So even 
Pickle v. Muse *° today would not be good law in Tennessee.** 

Sometimes it is claimed that B, in the case proposed above, 
may recover from the drawee bank, after the improper payment, 
on the theory of money had and received to the use of the holder. 
This notion no doubt is largely attributable to a remark made by 
Mr. Justice Davis in Bank of the Republic v. Millard.®* After 
deciding that the payee of a check could not succeed against the 
drawee on the theory of an assignment, the Court said: 


“It may be, if it could be shown that the bank had charged the 
check on its books against the drawer, and settled with him on that 
basis, that the plaintiff could recover on the count for money had and 
received, on the ground that the rule of ex aequo et bono would be 
applicable, as this bank, having assented to the order and having com- 
municated its assent to the paymaster, would be considered as holding 
the money thus appropriated for the plaintiff's use, and, therefore, 
under an implied promise to him to pay it on demand.” ** 





78 §$ 132. 

79 Chamberlain Co. v. Bank, 98 Kan. 611, 160 Pac. 1138 (1916), would seem 
to be opposed to this. See BranNnAN, THE NEGOTIABLE INSTRUMENTS Law, 3 ed., 
367, 368. 

80 Supra, note 73. 

81 Baltimore & O. R. R. Co. v. Bank, 102 Va. 753, 47 S. E. 837 (1904); The 
Elyria Sav. & B. Co. v. Walker Bin Co., 92 Ohio St. 406, 409, 411, 111 N. E. 
147, 148 (1915). In the latter case the court considers that under the last part 
of Section 189 —“ the bank is not liable to the holder, unless and until it accepts 
or certifies the check ””—the only case in which the drawee bank is liable to a 
holder is upon acceptance or certification. The court points out that payment of 
the amount called for by the check and the stamping it “ Paid” cannot be tor- 
tured into an agreement to pay. “ Payment is the natural and legitimate end of 
a check. Acceptance is essentially different.” 

An interesting case in which the court rejected a contention that stamping a 
check “ Paid” and placing it on a spindle amounted to an acceptance so that 
thereafter a direction by the drawer to stop payment should be of no effect is 
Hunt v. Security State Bank, 91 Ore. 362, 179 Pac. 248 (1919). Cf. Oregon Iron 
& Steel Co. v. Bank, 224 Pac. 569 (Wash., 1924). 

82 10 Wall. (U. S.) 152 (1869). 

83 At pp. 157-158. In First Nat. Bank v. Whitman, 94 U. S. 343, 344 (1876), 
the Court had before it the very case supposed. Just what the form of action 
was does not appear, but the Court said: “The question is this: Can the payee 
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This dictum has been applied.** Other cases refuse to allow a 
recovery on such ground.** The payment by the drawee bank 
is wholly ineffective as against the drawer, whose claim against 
the bank is in exactly the same amount after such payment as 


before. What the bank has done, it is said, has been simply to 


pay out some of its own funds on the mistaken understanding 
that the amount could be charged against the account of the 
drawer; the holding that thereby the bank receives money to the 
use of another is therefore said to be obviously untenable.** That 
the drawee in paying on a forged indorsement has committed a 
tort which might afford the basis of a quasi-contractual remedy 
will be considered later.*’ 

While it is pretty well settled, as it. seems, that in these cases 
of wrongful payment the holder has no remedy against the drawee 
as upon a contract in fact, it may well be that the holder has a 
remedy ex delicto. There are many cases allowing an action in 
the nature of trover by the payee or other holder against one, 
usually a bank, by whom the instrument with the forged or un- 
authorized indorsement of the plaintiff has been cashed.** It has 





of a check, whose indorsement has been forged or made without authority, and 
when payment has been made by the bank on which it was drawn, upon such 
unauthorized indorsement, maintain a suit against the bank to recover the amount 
of the check?” The question was answered in the negative. 

84 Seventh Nat. Bank v. Cook, 73 Pa. St. 483 (1873) (See Clark & Co. v. 
Savings Bank, supra, note 74). See also Vanbibber v. Louisiana Bank, 14 La. 
Ann. 481 (1859), where the check holder was allowed to recover really on the 
ground suggested. In the Pennsylvania case the court also said that the acts of 
the drawee amounted to an acceptance. 

85 Clark & Co. v. Savings Bank, 31 Pa. Super. Ct. 647 (1906); Lonier v. 
Bank, 149 Mich. 483, 112 N. W. 1119 (1907). 

86 Such was the line of argument in Clark & Co. v. Savings Bank, supra. 
The same view was deemed applicable in Tibby Bros. Glass Co. v. Bank, 220 
Pa. St. 1, 69 Atl. 280 (1908), where the payee sued not the drawee but another 
bank which had cashed the check with forged indorsement and then received the 
amount thereof from the drawee. See, however, the very recent case of Inde- 
pendent Oil Men’s Ass’n v. Bank, 142 N. E. 458 (Ill., 1924), where the payee as 
against a bank, not the drawee, which had cashed checks on forged indorsements, 
was allowed to waive the tort and sue in assumpsit. 

87 See p. 883, infra. 

88 Lindenthal v. Bank, 221 Ill. App. 145 (1921); Higgin Mfg. Co. v. Banking 
Co., 222 Ill. App. 29 (1921) ; Gustin-Bacon Mfg. Co. v. Bank, 224 Ill. App. 457 
(1922); s. c., 306 Ill. 179, 137 N. E. 793 (1923); Hope Vacuum Cleaner Co. v. 
Bank, ror Kan. 726, 168 Pac. 870 (1917); Thomas v. Bank, 1or Miss. 500, 58 
So. 478 (1911); Kaufman v. Bank, 151 Mich. 65, 114 N. W. 863 (1908) ; Kansas 
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been held that the drawer in such case may maintain the action.* 
Not infrequently the action is quite distinctly for money had and 
received.*° If the intermeddling by such cashing bank amounts 





City Casualty Co. v. Bank, 191 Mo. App. 287, 177 S. W. 1og2 (1915); Williams 
v. Wall, 60 Mo. 318 (1875); Talbot v. Bank, 1 Hill (N. Y.) 295 (1841); Robin- 
son v. Chemical Bank, 86 N. Y. 404 (1881); Standard Steam Specialty Co. v. 
Bank, 220 N. Y. 478, 116 N. E. 386 (1917); Crisp v. Bank, 32 N. Dak. 263, 155 
N. W. 78 (1915); Knoxville Water Co. v. Bank, 123 Tenn. 364, 131 S. W. 447 
(1910); First Nat. Bank v. Montgomery etc. Co., ror So. 186 (Ala., 1924). 
Cases of forgery and diversion of funds may not always, on the facts, be 
readily distinguishable. Standard S. & S. Co. v. Bank, supra. 

89 Gustin-Bacon Mfg. Co. v. Bank, supra, criticized in 36 Harv. L. Rev. 879. 

90 Allen v. Mendelsohn & Son, 207 Ala. 527, 93 So. 416 (1922); Schaap v. 
Bank, 137 Ark. 251, 208 S. W. 309 (1918); United States Co. v. Bank, 161 Colo. 
334, 157 Pac. 202 (1916); Independent Oil Men’s Ass’n v. Bank, 142 N. E. 
458 (Ill., 1924); Buckley v. Bank of Jersey City, 35 N. J. L. 400 (1872); 
Merchants Bank v. National Capital Press, 288 Fed. 265 (App. D. C., 1923). 
Many other cases are referred to in the last case cited. 

In some of these cases cited in this and the preceding notes it is difficult to 
determine what really was the nature of the action and the theory of the plain- 
tiff’s case. If the defendant has collected the amount of the instrument, even 
though the amount may have been in turn paid out to the forger, it would 
seem indeed a matter of indifference whether the action was trover or assumpsit 
for money had and received. As said by Cowen, J., in Talbot v. Bank, supra: 
“Tt is entirely clear that the plaintiff might (supposing the title not to have 
passed by his indorsement and putting the certificate in the post office), have 
maintained trover against the defendants, for a conversion of the certificate; and 
they having procured the money upon it, the plaintiff thereby became entitled 
to bring this action for money had and received, at his election.” 1 Hill (N. Y.) 
at 206. 

It has been held that the bank which cashed the check on a forged indorse- 
ment and then collected the amount of the instrument from the drawee bank 
was not liable in an action for money had and received. Tibby Bros. Glass Co. 
v. Bank, 220 Pa. St. 1, 69 Atl. 280 (1908). This case seems to be wrongly decided. 

A question that appears to be troublesome but not within the scope of this 
paper involves the right of action by the payee whose indorsement has been 
forged, when the instrument has been ultimately paid by the drawee, against the 
drawer. It must be conceded that the drawer may insist that the drawee restore 
to the former’s credit the amount which was paid out not in pursuance of the 
drawer’s order. The case is put to the acid test when the drawee becomes in- 
solvent before any steps are taken. Who should run the risk of loss — the drawer 
or the payee? See Mills v. Hurley Co., 129 Ark. 350, 196 S. W. 121 (1917); 
McFadden v. Follrath, 114 Minn. 85, 130 N. W. 542 (1011); Kansas City 
Casualty Co. v. Bank, 191 Mo. App. 287, 177 S. W. 1092 (1015); Bernheimer 
v. Hermann, 44 Hun (N. Y.) 110 (1887); Burstein v. Sullivan, 134 App. Div. 
623, 119 N. Y. Supp. 317 (1909); Morrison v. Chapman, 155 App. Div. 509, 140 
N. Y. Supp. 700 (19173). 

And if the trover judgment recovered by the payee or other holder against 
the converter is satisfied, the defendant should thereby acquire ownership in the 
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to a conversion, on principle there ought not to be any reason to 
doubt that the subsequent payment by the drawee should make 
it too a converter. The cases so holding, however, are not 
numerous.** Though the owner of the instrument has an option 
to waive the tort action and sue in assumpsit when the proceeding 
is against a cashing bank,” it is not so clear that there is the 
same option to sue the drawee in assumpsit.”* 











The contention, of course, may be made that under the lan- 
guage of Section 189 of the statute, that “ the bank is not liable 
to the holder, unless and until it accepts or certifies the check,” 
there is no liability on the basis of contract, or tort, or anything 
else, in the absence of certification. The language quoted is 
sweeping, and that it was to be applied in that way was distinctly 
the opinion of the Ohio court in The Elyria Savings & Banking 
Co. v. Walker Bin Co.* The court there said: 
































instrument (Talbot v. Bank, supra) with whatever rights such fact may give. 
Whatever doubt there may be as to the rights of the cashing bank which has 
satisfied a trover judgment, against the drawer, the right of the drawee bank, 
after satisfaction of such a judgment to charge the item to the drawer’s account 
would seem clear. See also J. B. Ames, “The Doctrine of Price v. Neal,” 4 
Harv. L. REv. 297, 307. 

91 Louisville & N. R. R. Co. v. Bank, 74 Fla. 385, 77 So. 104 (1917); Bentley 
Murray & Co. v. Bank, 197 Ill. App. 322 (1916); Burstein v. Peoples Trust Co., 
143 App. Div. 165, 127 N. Y. Supp. 1092 (1911) (approved in St. Joseph Society 
v. Trust Co., 178 App. Div. 57, 164 N. Y. Supp. 498 (1017) ); Morris & Bailey 
Steel Co. v. Bank, 277 Pa. St. 81, 120 Atl. 698 (1923) (semble); Kentucky 
etc. Trust Co. v. Dunavan, 266 S. W. 667 (Ky., 1924). See also BRANNAN, 
Op. cit., 405. 

Among the ‘cases that might be cited as opposed are Southern Trust Co. v. 
Bank, 148 Ark. 283, 229 S. W. 1026 (1921), and Ranch v. Bank, 143 Ill. App. 625 
(1908). But in neither one of these cases is the question of the drawee’s tort 
liability given any consideration. In the Illinois case the action was assumpsit, 
with the common counts added. 

92 See note go, supra. 

93 The answer to this question involves the troublesome problem as to the 
circumstances necessary to the waiver of the tort remedy and resort to quasi- 
contractual relief. Has the defendant, the drawee bank, in the case under con- 
sideration been unjustly enriched? As suggested above (p. 881), the payment by 
the drawee is not of funds received and held by it for such purpose; and the 
transaction between the drawee and the presenter certainly was not intended as 
in any sense a sale. On the general problem see Woopwarp, Quasi-ConTRACTs, 
C. 20, 

94 g2 Ohio St. 406, 414, 111 N. E, 147, 149 (1915). 
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“We are of the opinion that when the legislature enacted Section 
189 it intended to cover the subject of the liability of a bank to the 
holder of a check. It prescribed when and when only there is a liabil- 
ity to the holder. In the absence of the conditions therein prescribed 
no right of action exists in favor of the holder.” *° 


The provision relied on, however, immediately follows the dec- 
laration that “a check of itself does not operate as an assign- 
ment.” It is quite likely that the legislative intention was merely 
to make clear that thereafter the drawee should not be deemed 
liable to a holder, as had theretofore been held in some states, 
as an assignee, at least in those situations where the holder’s 
claim to be an assignee rested upon the instrument alone.” 


After all, then, the liability of a drawee to a holder in the ab- 
sence of acceptance is unusual. Such acceptance being lacking, 
generally the only liability on the part of the drawee is to the 
drawer and is based upon his duty to him. Failure to pay the 
instrument may amount to a breach of contract with the drawer, 
and this would normally be true where the order is drawn by a 
depositor upon a general commercial bank account. But usually 
the mere relationship of drawer and drawee, even when the latter 
has funds of the former, would not warrant the inference, as in 
the case of depositor and banker, of a contractual duty on the 
part of the drawee to honor the draft. The obligation of the 





®5 The action was under the Code, so the notion of the pleader as to his 
form of action is more or less guess-work. The report states that the action 
was instituted “against the banking company to recover the sum of $310 and 
interest on account of the payment of these two checks upon a forged indorse- 
ment.” No doubt the petition of the plaintiff set forth a statement of the facts 
upon which recovery was claimed, thus enabling the court, if so disposed on the 
law, to render judgment on any theory warranted. The opinion indicates that 
the point chiefly stressed was the “ Paid” stamp amounting to an acceptance or 
certification; there is nothing to show affirmatively that the court gave attention 
to the possibility of a trover liability. But the language of the opinion, as indi- 
cated above, is sufficiently sweeping to be taken as a rejection of any such ground 
of liability. 

%6 But the fact remains, as pointed out above (p. 869), that when the situation 
regarding bills of exchange generally was being provided for the language chosen 
was —“ and the drawee is not liable on the bill unless and until he accepts the 
same.” Section 127. Under that section a drawee might well be held upon a 
tort liability. If the framers of the act did not intend a difference in result under 
the two sections, why did they use strikingly varying language? 
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acceptor is obviously promissory. It might seem to run directly 
to the holder, thus making them stand to each other as immedi- 
ate parties. But it has been considered not a little baffling that 
defenses that are normally available between immediate parties, 
such, for example, as lack of consideration, cannot be relied on 
by the acceptor against the holder. It has been pointed out * 
that the promise of the acceptor comes to the holder not directly 
as promisee but indirectly via the drawer-payee-indorser. In 
this view the difficulties referred to disappear. 
























It would unduly prolong this paper to consider in full the cir- 
cumstances which may or may not amount to an acceptance (or 
certification) and the consequent rights and duties. Many of the 
former difficulties have disappeared under the statute. With ex- 
ceptions to be noted presently, acceptances must be in writing 
and signed by the drawee,”* and perhaps it would have been well 
if the framers of the American statute had followed the lead of 
the English Act and provided that the written acceptance must 
be on the instrument itself.°® As before the statute, no set form 
of words is necessary; anything that in a business sense signifies 
the drawee’s assent to the order of the drawer is sufficient.’” 
With reference to the acceptance of an existing bill not written on 
the bill itself, the acceptor is not bound “ except in favor of a 
person to whom it is shown and who, on the faith thereof, re- 
ceives the bill for value.” ** Non-existing bills may in effect be 
accepted by unconditional promises in writing, but such promises 
are effective as acceptances only in favor of persons who, upon 
the faith thereof, receive the bills for value.*°? As to such instru- 
ments the statute does not require that the acceptance (or 
promise) be ‘“ shown.” *° 














97 Thus Byles points out, dealing with the problem of value, that the relation- 
ship between payee and acceptor or indorsee and acceptor is that of remote 
parties, while drawer and acceptor are immediate parties, as are drawer and 
payee or indorser and indorsee. Bytes, Brits oF EXCHANGE, 18 ed., 137. 

98 § 132, 

%9 Bills of Exchange Act, §17 (2). 

100 Most of the trouble arises out of telegraphic communications. See 21 
Micu. L. Rev. 458; L. R. A. 1916 C, 178-180. 101 § 134. 102 § 135, 

103 Just what is required to satisfy the provision that the acceptance be 
“shown” is left undetermined by the statute. As to why there should be a 
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The exceptional acceptances not in writing are provided by 
Section 137: ‘Where a drawee to whom a bill is delivered for 
acceptance destroys the same, or refuses within twenty-four hours 
after such delivery, or within such other period as the holder may 
allow, to return the bill accepted or non-accepted to the holder, 
he will be deemed to have accepted the same.” *** 


Ralph W. Aigler. 


University oF MicnicaANn Law ScHooL. 





requirement that acceptances of existing bills not on the instrument itself should 
be “shown” to the one who, on the faith thereof, receives the bill for value, 
while unconditional promises to accept non-existing instruments need not be 
“shown ” to the one who, on the faith thereof, receives the bill for value, is not 
apparent. See BRANNAN, OP. cit., 363. . 

104 As to destruction of the bill, see Bailey & Co. v. Veneer Co., 126 Ark. 257, 
190 S. W. 430 (1916). As to retention amounting to a refusal under the statute, 
see the cases cited in note 57, supra; First Nat. Bank v. Whitmore, 177 Fed. 397 
(8th Circ., 1910) ; Chamberlain Co. v. Bank, 98 Kan. 611, 160 Pac. 1138 (1916). 
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. HE exact legal status of the promoter,” remarks a layman 

or rather a professional student of business, “has ap- 
peared a mischievous puzzle to the jurists.”’* Can or should 
anything be done by statute to clarify the situation? The puz- 
zling of the jurists is chiefly over an attempt to find a common-law 
pigeonhole for a character who is a by-product of modern legis- 
lation. They ask: What is his relation to the corporation to be 
formed; is he really a fiduciary? * They know he cannot be an 
agent, even an unauthorized agent.* They are unanimous, except 
when speaking untechnically, that the contracts he makes on be- 
half of the proposed corporation cannot be “ ratified.” Can they 
be “adopted ”?* Shall we insist on a “novation” before the 
corporation can be affected by his contracts and, if so, how formal 
or definite a procedure shall be demanded? Shall the principle 
of estoppel be resorted to, or the theory of a continuing offer 
which the corporation, by ever so slight a gesture, accepts; or 
shall it be the doctrine of assignment of choses in action or the 
rights of a beneficiary under a contract between two strangers? 
Similar, though generally independent and in a measure incon- 
sistent, efforts are made to name in common-law terms the rela- 
tionships between the promoters and the subscribers to stock, or 
between the promoters and the outside world, or among the 
promoters themselves.° 
















1 2 DEwrnc, FINANCIAL PoLicy oF CORPORATIONS, 20. 

2 See R. D. Weston, “ Promoters’ Liability: Old Dominion v. Bigelow,” 30 
Harv. L. Rev. 39. 

3 “Were this not so, we would have an agent without a principal, which 
is an absurdity.” Buffington v. Bardon, 80 Wis. 635, 639, 50 N. W. 776, 
778 (1891). 

* See 1 Wituiston, Contracts, § 306; H. S. Richards, “The Liability of 
Corporations on Contracts made by Promoters,” 19 Harv. L. Rev. 97. See also 
33 Harv. L. Rev. 110. 

5 Such questions arise as whether the promoters are partners, or whether they 
are agents of subscribers to stock, in answer to which no generalization is likely 
to be very helpful. Cf. the case discussed in Edward H. Warren, “ The Progress 
of the Law: Corporations,” 34 Harv. L. Rev. 282, 291. 
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I 


All of these attempts go forward on the assumption that there 
is a niche in the common law (including equity) waiting for the 
advent of the promoter, and that all we have to do is to find 
exactly where that niche is in order to know all about the law 
of promoters. There is, of course, a certain usefulness in the 
theory — though it be a false theory —that the common law 
covers every case adequately if we only take the pains to find the 
part of the law that applies. Without it we might reach the 
impasse that led to a famous article of the French Civil Code 
which rendered judges who refused to decide a case, on the pre- 
text that the law was silent or obscure or did not cover the case, 
liable to be prosecuted for a denial of justice.° The attitude, in 
other words, is a practical necessity. Yet the assurance it gives 
us in such cases as the present may be a false assurance. 

The corporation is a legislative creature and there is nothing 
in the common law that precisely answers the question of the 
extent to which, or the method by which, this legislative creature 
takes the place of those who were active in bringing it into exist- 
ence under the legislature. Furthermore, the real difficulties in 
business growing out of the anomalous position of the promoter 
are not even so old as the legislation that brings into existence 
the private corporations with which we are familiar. So long as 
corporations were organized for business by private legislative 
bills it was abundantly clear that no corporation could exist until 
the legislature had acted. There was a doubt, that no promoter 
could argue away, as to whether the legislature would give its 
“fiat”? to bring the corporation into existence. Another will 
besides that of the promoter had to be taken into consideration. 
He could not promise that he would incorporate a company under 
the laws of any particular state. Of course, the end of the period 
of special acts of incorporation (about the middle of the nine- 
teenth century in most of the states) witnessed in practice a 
marked toning down of the theory that the will of the legislature 
was a basis of any serious doubt as to whether incorporation could 





6 Article 4, quoted with Wright’s commentary in Pounp, READINGS IN ROMAN 
Law, 17. 
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be accomplished. In some states, at least, the private bills on 
such subjects were referred to the legislature on the last day of 
its session, and passed in wholesale lots as a matter of course and 
purely in the spirit of mutual favor among the legislators, so as 


. to help them earn the goodwill of their several constituencies. 


Still there was no promoter-contract problem under this régime. 
It was too clear that everything turned on the condition “ if the 
legislature grants a charter.” And further it was too clear that 
the grant of the charter created a new-born artificial person that 
could hardly be thought of as coming into the world with con- 
tractual entanglements not covered in its charter. 

No doubt the point of view and habits formed under this 
system of incorporation postponed the growth of a promoter 
problem in the first years of incorporation under general statutes, 
in spite of the great change that these statutes produced in the 
very meaning of the word “promotion.” Under most of these 
statutes — at least until a comparatively recent reaction against 
the abuse of the corporate form of organization — not even ad- 
ministrative restraints stood between the promoter and his 
charter. Any group of three or five persons, with an occasional 
restriction as to citizenship, could form a corporation by taking 
advantage of the general charter in the statute book, upon filing 
a paper or two with a public official and paying a small fee. 
Under the new condition, a man or group of men could reasonably 
promise to incorporate, and the promise was as free from un- 
controllable contingencies as a promise to make a deed or a will 
or to perform any other formal juristic act from which desired 
legal consequences might flow. In fact the promise to incor- 
porate could easily be implied. A failure to incorporate could 
be remedied, so far as the future was concerned, quite easily by 
late incorporation. Furthermore the nature of the corporation 
and the choice of persons in it were thereafter entirely within the 
control of the promoter, subject of course to statutory limits, but 
these were very wide limits. Hence a promoter could speak with 
some authority — actual, if not legal—as to what the corpora- 
tion would do. Under these conditions it is remarkable to note 
how late it is in corporation history before we first meet contracts 
in court in which promoters have spoken in the name of the pro- 
posed corporation, have spoken without conditional clauses and 
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without reference to later acceptance or adoption or ratification 
or novation or whatever you might call the consent. Could they 
not promise and procure the necessary consents — in fact, would 
it not be a breach of faith to fail to procure them? But such 
plain speaking eventually does come, and the courts are con- 
fronted with the new problem: What is a promoter? We find 
ourselves in the general atmosphere of Kelner v. Baxter (1866).’ 


II 


The simple truth is that the common law knows no such person. 
We are reminded again and again that the term “ promoter ” is 
“a term not of law, but of business, usefully summing up, in a 
single word, a number of business operations familiar to the 
commercial world, by which the company is generally brought 
into existence.” * We are told that “there is . . . no magic in 
the word ‘ promoter ’ which solves the relation of one who takes 
upon himself the burden of forming a corporation, either to the 
associates who may enlist with him in the prosecution of the work, 
or to the corporation in which all their interests will be combined 
upon its successful completion.” ® Just what a promoter really 
is and does, when one begins to be a promoter and when one 
ceases to be one, are questions of fact—and until recently of 
very unstandardized fact, to be worked out in each case inde- 
pendently." On such facts which, we are told, had better be 
ascertained and described as they are than obscured by the am- 
biguous business term,** courts have been ready to take cogniz- 
ance of all kinds of contracts among individuals looking to the 
future existence of a corporation as a condition, precedent or sub- 
sequent. They have been willing to see the corporation become 
involved in such contracts through its own acts as a substitute 
party or successor or beneficiary or acceptor of an offer held out 





7L. R. 2 C. P. 174, the leading English case. 

8 Armstrong v. Sun Printing etc. Ass’n, 137 App. Div. 828, 831, 122 N. Y. Supp. 
531, 533 (1910). Cf. Whaley Bridge etc. Co. v. Green, 5 Q. B. D. 109 (1879). 

® Brooker v. Thompson Trust Co., 254 Mo. 125, 155, 162 S. W. 187, 104 
(1914). 

10 Numerous dicta are collected in 14 C. J. 252, 253. 

11 Lydney etc. Iron Ore Co. v. Bird, 33 Ch. D. 85 (1886). 
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under such a contract, and perhaps in other capacities not easily 
articulated in the terms of current law.”” 

In all this they refuse to acknowledge anything like the identity 
of A, B, and C, the promoters, and A, B, and C incorporated, or, 
at first, even any peculiar relation between the promoters and 
the corporations. X, Y, and Z, strangers, could make exactly 
the same kinds of contracts with reference to the A B C Corpora- 
tion as the promoters could. They could hire M, for example, 
with the understanding that everything was subject to the ap- 
proval of the corporation to be born. Naturally M would have 
little reason to hope for a consummation of the contract made 
through X, Y, and Z by the A B C Corporation. But in law he 
has no more right to expect more consideration under a contract 
made with A, B, and C, the promoters. Of course, A, B, and C 
might assume some responsibility to M in the event of non- 
acceptance by the corporation of their arrangement with M. But 
X, Y, and Z could, if they were so foolhardy, make precisely the 
same agreement with him. The promoter is in law a mere out- 
sider. The corporation is to be organized by incorporators — it 
is not for the law to suspect any of them of being “ dummies.” 
These have the power to decide certain points and then to invite 
the investing public, more or less publicly, to come in and take 
charge. They are expected to cause a meeting to be called, at 
which theoretically the investors are to begin at or near the be- 
ginning of their venture with some such proposition as this: Now 
we are to go into the hotel business — just how shall we do it? 
Somehow a spot is to be selected, negotiated for, and purchased, 
a building is to be purchased with it or put upon it, and so forth. 
That the selection of the desired spot or the need for managing 
a particular building may antedate the decision to incorporate a 
hotel cannot be permitted to change the procedure. The logic of 
the law requires the decision of the more abstract questions first 
—to organize a hotel company, to operate a hotel, to buy or 





12 Thus, in states where a past consideration is under some conditions held 
sufficient, a corporation can, of course, make a binding promise on the basis of 
past services rendered through the promoters or by them. Hart-Toole Furniture 
Co. v. Shahan, 220 S. W. 181 (Tex. Civ. App., 1920), commented on by Professor - 
Warren in 34 Harv. L. Rev. at 288, and United German Silver Co. v. Bronson, 
92 Conm. 266, 102 Atl. 647 (1917), in which this view is somewhat roughly im- 
plied, commented on in 31 Harv. L. REv. 894. 
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build — and only at the end comes the concrete proposition of 
buying the vacant hotel at the corner of Main and Fifth Streets 
in the city of W. Needless to say all of this nonsense is written 
out by a law clerk and signed by the business men on the dotted 
line under the assurance of their lawyer that that is the way to 
do it. The whole recitation is a fiction, for the simple reason 
that business decisions are characteristically concrete from the 
outset. 

If this were all that was involved in the discrepancy between 









































the first pages of the minute-book and the fact, the inversion of i 
the order of business thinking might be passed over as a harmless h 
fiction. But unfortunately something deeper and more serious is fi 
involved. Business decisions have to be made quickly and ad- n 
ministratively, and not after the manner of a deliberative as- i 
sembly, to say nothing of that of a judicial body. Let us imagine le 
the situation that may very probably have led to the incorpora- st 
tion of our hotel company. A hotel comes on the market — per- n 
haps to close an estate, or to satisfy the demands of a judicial D 
procedure, or simply because the former owner no longer requires re 
the plant, having moved into another. Mr. A learns of the op- nr 
portunity to buy, and after an investigation decides to go into the p 
venture. But he must give his answer, in fact he must get the tc 
place or at least an option on it, before he can form a corporation 

and call stockholders into counsel. Indeed, if he cannot get the 

place, there is no object in incorporating. More than that, it is 

only on the strength of his getting the place that he can hope to 

induce others to subscribe for stock. Furthermore it is only on 

this basis that he expects to reap the reward of his enterprise in of 
discovering the possibilities of the new place and organizing a Pl 
company to take it over. Now he is quite sure that he can or- r 
ganize a company, and that he can control it to the point of r 
contracting for the purchase of the hotel. But the law says he m 
cannot act for the proposed corporation. All that he can do th 
pending its organization is to make a personal sort of contract. re 
He and his associates can take an option or buy the place out- bt 
right, executing contracts, mortgages, and notes if necessary, but de 
in none of these is the company a party —as to none will it be Pl 
bound when it comes into existence. In other words the logic of i 






the law forces the promoter to buy in his own right and then sell 
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eventually to the corporation. It prevents him from assuming 
the rdle of agent or fiduciary. It forces on him the complete risk 
of the transaction if only as a stop-gap. What, then, is more 
logical than that with the risk shall go power of control and free- 
dom to make a profit after the risk is weathered? The law was 
logical even to this degree and so when the modern promoter 
emerged in full view he was free — entirely too free — from legal 
control. The corporation could theoretically repudiate him and 
in return he could actually repudiate the corporation. The cor- 
poration had no ownership, legal or equitable, in the property 
he had bought. It had no contract with him save such as he saw 
fit to make. Of course, the downright frauds of promoters, their 
misrepresentations of facts or their breaches of contracts with 
individual subscribers to stock, could be brought before the 
law. Gradually statutes have extended the control of promotion 
schemes and brought in the preventive law of licensing and com- 
missions to aid in the protection of the public from fraudulent 
promoters. But the courts were also forced at the same time to 
retrace their steps so far as they could, and unsay that the pro- 
moter was a mere stranger dealing at arms’ length with the cor- 
poration. Hence arose the question whether a fiduciary relation 
to the corporation existed. 


III 


The development of this approach was almost inevitable in view 
of the breaches of confidence brought out in the cases. The 
promoter’s profits he naturally preferred to take without too 
much publicity. Whether the stockholder was getting his money’s 
worth or not, certainly the knowledge that the promoter was 
making large profits would create a sales-resistance for his stock 
that might well be fatal. The padding of expense accounts, the 
selling of patents to the corporation for exorbitant prices, the 
buying of land to resell at a profit to the corporation, were simple 
devices for concealing the water in the stock that went to the 
public. But so gullible was that public that it was generally not 
even necessary to lie to it in order to make it willing to buy the 
stock at a stipulated figure. Under these conditions the law of 
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fraud could hardly help the stockholders. Creditors might con- 
ceivably help themselves under another doctrine. But there was 
very little that could be done on behalf of the cheated corpora- 
tion as a whole. It had gone through all the forms of contracting 
in a land where there is no law of laesio enormis, and the pro- 
moter himself, if a director, had carefully refrained from voting 
on the issue. His “dummies” did that for him. Hence the 
growth of the fiduciary theory — equity to fill out the defect of 
the law. 

The fiduciary theory has both its advantages and its limita- 


tions. Its chief advantage is that it works at least in flagrant — 


cases where some theory has to be found to save the court from 
the arrant nonsense, as well as the gross injustice, that would 
follow from a rigorous application of the doctrine that the pro- 
moter was a mere stranger. There are further advantages in the 
fiduciary theory in its flexibility. A court need not apply it quite 
so rigorously as it would, for example, the accountability of an 
agent for secret profits. Something may be allowed the promoter 
for bearing the risk that the law throws upon him. Furthermore 
the fiduciary theory need not be applied logically to all aspects 
of the promoter’s status just because it is used in scrutinizing 
contracts between the promoter and the company. The account- 
ability of a fiduciary does not necessarily carry with it the crimi- 
nal law applicable to fiduciaries nor the powers of fiduciaries to 
give greater rights than they possess to bona fide purchasers for 
value without notice, nor does it impress all the money that comes 
into the promoter’s hand with a trust,’* nor, on the other hand, 
need it defeat the rights of creditors of the promoter who still 
holds title. Such matters should be determined on their merits 
in each case quite regardless of the fact that some court says, in 
a case of secret profits, that the promoter is, as to the question 
then before it, a fiduciary. Of course, there is a danger here of 
undue generalization and of treating promoters for all purposes 
in accordance with a dictum laid down for one. Courts have not 
always guarded against this danger. It is quite possible — at 


— 





13 Reynolds v. Title Guaranty Trust Co., 196 Mo. App. 21, 189 S. W. 33 
(1916). Similar hedging on the meaning of the fiduciary theory is illustrated in 
Continental Securities Co. v. Belmont, 168 App. Div. 483, 154 N. Y. Supp. 54 
(1915). 
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least it has been often argued **— that the Massachusetts doc- 
trine*® as distinguished from that of the federal courts*® goes 
too far, and that the zeal of some courts to recover hidden profits 
has made them give a corporation profits that were never really 
concealed but rather allowed to the promoters with the full con- 
sent of the stockholders. This brings us to the heated discussion 
of the days of the Old Dominion Copper cases—a discussion 
which has been revived in the last few years under the stimulus 
of several remarkable cases of war-time financiering.’’ 


IV 


During part of this time, the storm center of the law of promo- 
tions raged around the question of the promoter’s liability to 
outsiders. The original doctrine was simply that he was liable 
on the contracts he purported to make for the corporation as his 
own, or at least as a warrantor of-a capacity which he did not 
possess. And this liability continued even if the corporation 
somehow became liable too. Obviously this double liability was 
not always fair nor intended, and accordingly means were sought 
to rid the promoter of his liability after the corporation had taken 
his place, On the theory of novation (assented to in advance or 
at the time of the corporate consent to be substituted) this end 
can be accomplished. On any theory that regards the corporation 
as an assignee of the promoter or a beneficiary of the promoter’s 
contract it is not so easily reached. Sometimes the courts that 
feel pretty keenly the injustice of holding the promoter person- 
ally liable, contrary to the obvious intent of the parties from the 
beginning, engraft rather arbitrary exceptions on the “rule” 





14 Cf. R. D. Weston, supra, 30 Harv. L. Rev. 39-44, 50-55; 22 ibid. 48; 23 
ibid., 147; 58 U. or Pa. L. Rev. 226; 8 Cor. L. Rev. 567; and the discussions 
mentioned in note 17, infra. 

15 Old Dominion Copper Co. v. Bigelow, 203 Mass. 159, 89 N. E. 193 (1909). 

16 Old Dominion Copper Co. v. Lewisohn, 210 U. S. 206 (1908). 

17 See notes 15 and 16, supra. Cf. 35 Harv. L. Rev. 765; 8 Munn. L. Rev. 
520-526, 540-541; 72 U. or Pa. L. Rev. 324-325; 24 Cor. L. Rev. 542; 31 W. Va. 
L. Quart. 67-70. The new cases are: American Barley Co. v. McCourtie, 150 
Minn. 460, 185 N. W. 506 (1921); Ball v. Breed, Elliott and Harrison, 294 Fed. 
227 (2nd Circ., 1923), certiorari denied in 264 U. S. 584 (1924); Metcalfe v. 
Mental Science Industrial Ass’n, 127 Wash. 50, 220 Pac. 1 (1923); Nickel Plate 
Land Co, v. Broom, 123 S, E, 594 (W, Va., 1924), ; 
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they feel constrained to lay down, that persons dealing with 
promoters are allowed the double security of the promoters and 
the corporation when it comes into being and consents to the 
contract.** 

A veritable Pandora’s box of trouble is opened when the cor- 
poration does not see fit to make a contract that will put it into 
the place of the promoters. The difficulty is not in finding the 
logical conclusion to which the refusal to recognize the promoter 
as anything but an outsider will lead us. The difficulties come 
from the obvious necessity of getting away from such monstrous 
conclusions after we see them. Pretty generally there is nothing 
said, in the promoters’ prospectus or contracts on behalf of the 
corporation, about what will happen if things do not fall out as 
they hope. Good legal advice might urge them to take care of 
such contingencies, but the suggestion of doubts as to an out- 
come seems to be poor salesmanship. At all events the “ ifs” 
are usually not expressed. Hence the problem as it reaches the 
court is a difficult one of contractual interpretation. Did Mr. 
Promoter’s promise to Mr. Engineer mean that he would be em- 
ployed at a certain salary by the X Corporation, and that if he 
were not, Mr. Promoter could be looked to for damages? Or 
did it convey the impression that Mr. Promoter would do all in 
his power to accomplish this end, and of course be free from 
liability if the unknown but expected third parties should thwart 
the plan? Or did he simply seem to mean, so far as he could 
lawfully, to speak for the corporation, that is to say, not at all? 
Such flimsy indications must be utilized in solving this riddle 
that it is not at all surprising to find unsatisfactory results upheld 
in the courts. Beginning with the theory that the promoter is a 
stranger to the corporation, and adding to this a presumption 
that the party contracting with him knows this, they quite readily 
end by permitting the promoter to hide behind the skirts of his 
corporation and escape liability. On the other hand there are 
cases that grow out of the promoter’s failure to realize that under 
the law he is not the corporation — cases in which he promises 
and hopes in good faith to carry out his promise through what- 





18 Carle v. Corhan, 127 Va. 223, 103 S. E. 699 (1920), discussed by Professor 
Warren in 34 Harv. L. Rev. at 289-2091, 
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ever technical machinery the law requires, only to learn that he 
is displaced by the law and his power given to others who need 
not pay any attention to his agreement. It is precisely in these 
cases that we may expect the most sweeping language in the 
contract as to what the corporation will do and will not do, and 
the least chance of retreat by explaining that an “ if-clause ” was 
implied. The courts in such cases have done their best to get at 
the heart of the difficulty and to do substantial justice. Needless 
to say, they could not always be logical while accomplishing that 
end, and the very merit of their decisions has thrown the law on 
this point into hopeless confusion.*® 

Gradually a new problem comes to the front: the protection 
of the outsider against the corporation. A difficult type of case 
arises when there is an attempt made to hold the corporation 
rather than the promoter to the promoter’s agreement in spite of 
its refusal to assent. Theoretically it cannot be done; actually 
it is done, on one theory or another. In such a case as Wallace 
v. Eclipse Pocahontas Coal Co.,” it is hardly too much to 
say that the corporation was held directly on the promoters’ 
contract.* In Andres v. Morgan” the reasoning of the Supreme 
Court of Ohio went to the length of stating that, where a partner- 


ship incorporates and transfers all its property to the new cor- 
poration, the debts of the partnership become “ quite clearly ” 
the debts of the corporation, and a change in stockholders in no 
way affects the liability of the corporation to creditors. “ The 





19 Professor Warren points out that in Kelner v. Baxter, supra, note 7, the 
argument was not made that the contract with the promoter might fairly be in- 
terpreted as contemplating a novation, and that it did not appear that the company 
had offered to the outsiders to take over the liability of the promoters. A refusal 
of the outsiders to enter into the contemplated novation might release the pro- 
moters. These are points typical of the development of an escape from the theory 
of double security. The Carle case, however, seems to jump the hurdle when it 
says: “But where it appears ... that the credit was extended solely to a cor- 
poration which was then in process of formation, and which shortly thereafter 
procured its charter, the rule [of continuing liability of promoters] does not apply.” 
127 Va. at 234, 103 S. E. at 702-703. ; 

20 83 W. Va. 321, 98 S. E. 293 (1919). 

21 “Ts it possible,” asks the court, “for the corporation to plead ignorance 
of the terms.and conditions of a contract made by its promoters on its behalf, 
acquire the right and title to valuable property upon terms of payment . . . and 

- . escape the burdens of its performance? Our answer is, No.” 

22°62 Ohio St. 236, 56 N. E. 875 (1900). 





898 HARVARD LAW REVIEW 


members of the partnership,” said the court, “have simply put 
on a new coat.” Other cases follow this reasoning; at least where 
there is no change in the personnel or where the sole purpose of 
the incorporation was obviously to avoid a debt or a contract and, 
of course, in the case of fraud, or where any slight indication can 
be seized upon to show that the corporation should be taken 
voluntarily to have assumed the debts.” The position of pro- 
moters is not entirely similar to that of a partnership or an asso- 
ciation that assumes to run the business before it is incorporated, 
but the cases shade into each other rather gradually. At least 
the flimsiness of the evidence of assent to pre-corporate contracts 
that will satisfy the courts is quite the same in the two situations. 
In a few cases statutes have made it possible for the corporation 
to succeed directly to promoters’ rights and duties without any 
formal transfer or assent.”* 


V 


It seems, then, that every attempt to fit the promoter into a 
common-law scheme has not only failed but has led to embarrass- 
ment and abuses. He tries to act as agent. The courts discover 
that he cannot. Call him an outsider, and you have not only a 
bald fiction but you make him free to deal at arms’ length with 
the corporation and make secret profits. Call a halt by declaring 
him a fiduciary —a fiduciary with the burdens but none of the 





23 Cf. Dudlo Mfg. Co. v. Varley Duplex Magnet Co., 253 Fed. 745 (7th Circ., 
1918). 

24 See Cumberland Co. v. Daniel, 52 S. W. 446 (Tenn. Ch. App., 1899), in- 
terpreting a Tennessee statute, 1875 Acts, c. 142, § 29, which provides that “ any 
obligation . . . heretofore made and entered into by or with any association of 
persons, either as an actual or pretended corporation, or as individuals, who may, 
after the passage of this Act become a body politic and corporate, for the payment 
of money or the performance of any lawful act, shall be binding upon such obligor 
or obligors, in favor of such body corporate, just as if such obligation . . . had 
been made .. . with such body . . . corporate, when it was legally in existence, 
under the provisions of this Act . . . and any instrument or instruments evidenc- 
ing such obligations ... required by existing laws to be registered, whether 
registered before or after the passage of this Act, or the creation of such body ... 
corporate, shall be . . . notice to the world, from the time of such registration, 
notwithstanding the fact it may have come into existence subsequent to the 
registration of such instrument or instruments,” 
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advantages of an ordinary fiduciary. You must modify the state- 
ment and retract it at every turn, and finally you find it leading 
to a recovery of secret profits that were assented to by every one 
in interest, and that now can be recovered to enrich those who 
were never damaged. Reject these attempts to name him and 
work with a nexus of special agreements and the ordinary con- 
tractual doctrines and particularly novation. Among the prob- 
lems opened up by this course are those of the promoter’s liability 
in various unforeseen circumstances, of its continuation, and in 
addition the question whether the corporation can be a bona fide 
purchaser for value from him, and the further difficulty of having 
to discover assents and novations on very flimsy grounds. Finally 
you have the difficulty of the corporation’s using its immunity as 
a sword instead of a shield, and the efforts of the law to reach it 
in spite of its refusal to assent to fair arrangements made by the 
promoters. Does it not seem clear that in this statute-made 
difficulty to determine the relation between the promoter and the 
corporation a statutory answer may be necessary? 

The source of these difficulties as we have analyzed them is 
the refusal of the courts to permit a corporation to come into 
existence either endowed or committed by those who are com- 
pelled by business necessity to act for it in certain preliminary 
matters. The courts have been forced into this position purely 
as a matter of statutory interpretation. Yet they have occasion- 
ally argued that it must be so, and that any other view would 
be disastrous. Thus the Supreme Court of Illinois °° quotes with 
approval the following language from Cook on Stockholders :°° 


“Any other rule would be dangerous in the extreme, inasmuch as 
promoters are proverbially profuse in their promises, and if the corpora- 
tion were to be bound by them it would be subject to many unknown, 
unjust and heavy obligations. The only protection of the stockholders 
and of the subsequent creditors against such a result lies in the rule 
that the corporation is not bound by the contracts of its promoters. 
The rule is just and should not be weakened.” 


The evils enumerated here are grave and certainly to be avoided; 
but are they avoided, and if so, are they avoided without worse 





25 Park v. Modern Woodmen, 181 IIl, 214, 234, 54 N. E. 932, 938 (1899). 
26 P. 707, 
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evils in the giving to the corporation of all of the advantages and 
none of the disadvantages of succession to the promoters? Is 
there no other protection to stockholders and creditors than that 
which the courts in their helplessness have read into the general 
statutes of incorporation? Have we not here a sociological at- 
tempt to bolster up a doctrine that really grew up analytically 
from such conceptions as these: no agency can exist without 
a principal capable of acting; no trust without a beneficiary 
(though this conception will not hold); no contract without a 
meeting of the minds, or, as one court puts it, “the impregnable 
ground of the legal impossibility of completing a contract be- 
tween two parties only one of which is in existence”? ** These 
are indeed impregnable grounds when we must fight with com- 
mon-law weapons. But are they impregnable against a statute 
that seeks to define a promoter as what he is without calling him 
an agent or trustee or anything else but a promoter? Cannot 
a law be drafted that will embody so much as is well settled in 
the treatment of promoters, incorporating publicity, control, and 
accountability regardless of the particular pigeonhole of the law 
from which the feature is adopted? 


VI 


It is submitted that in any attempt to recast corporation law 
for the next generation, whether in the name of uniformity or 
merely for the pruning away of archaisms connected with the 
quasi-governmental prototypes of the business corporation, the 
promoter should not be ignored. The main features to be con- 
sidered in giving him a status, it is submitted, are these: 

1. A clearly marked distinction should be made between those 
who purport to act on behalf of the corporation and those who 
do not. As to the first, many doctrines from the law of agency 
have been and should be copied. As to the others, a very different 
set of precautions must be taken, chiefly to ensure the independ- 
ence of the corporate officers dealing with them. This second 
type of promoter does not need any particular status. He holds 
his property or contracts at his own risk and chooses to make his 





27 Bryant’s Pond Steam Mill Co, v. Felt, 87 Me. 234, 32 Atl, 888 (1895). 





THE PROMOTER: A LEGISLATIVE PROBLEM goI 


profit out of the eventual dealing with the corporation when it is 
competent to deal with him. If it refuses to deal he measures 
his disappointment against the profits he anticipated. He has 
had no occasion to represent the corporation or make contracts 
on its behalf. The type of promoter, on the other hand, who 
does purport to act for the corporation ought to be clearly labeled, 
perhaps registered. The scope of his power to act for the future 
corporation should be strictly limited, but within that scope he 
should have power to speak definitely for the corporation. 

2. The doctrine that a corporation must be born free of all 
contracts needs toning down. As a matter of fact the incorpora- 
tors by phrasing the purpose of the corporation endow and limit 
it without consulting the stockholders, and when it is once so 
endowed or limited it is notoriously difficult to change its course. 
But some recognition should be given to the fact that the modern 
corporation is very generally the legal successor to some business 
reality. Where courts do recognize this fact, as in the case of a 
partnership or association that becomes incorporated, they are, 
as we have seen, ready to charge the corporation with the debts 
and contracts of the business to which it succeeds. As to some 
of the acts of the promoter who tries to represent the corporation, 
the very same proposition of succession seems applicable. The 
binding force of contracts within the limits to which the proposi- 
tion is applicable can be made independent of any formal “ rati- 
fication ” or quasi-ratification. By statute, after a certain point 
is reached, the corporation can be made the universal successor 
of the promoters. 

3. The determination of the scope within which it may be 
advisable to permit promoters to prepare the ground for corpora- 
tions is frankly attended with difficulties, because the courts have 
pretended to recognize no such scope. The field is limited prac- 
tically by the limits of the willingness of strangers, who are under 
no delusions as to their eventual reliance for performance on 
corporations to be formed, to enter into contracts with promoters. 
It is furthermore a field which is fairly definitely understood by 
the business world — the contracts having to do with organization 
in the broad sense, employment contracts, leases, franchises, the 
acquisition of the principal means of assuring the corporation’s 
opportunity to carry out the purpose for which it is organized. 
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Perhaps administrative control of promotions and “ blue sky ” 
provisions should be extended to the supervision of such contracts, 
as they already have to what amounts to the same thing, — the 
early contracts of the corporation that vitally affect the value of 
its stock.”* 


Whether these particular suggestions are deemed feasible in 
any state or not, it seems clear that the time has come to recognize 
and regulate the promoter in the organization of corporations; 
that furthermore it is futile to look for his imaginary “ proper ” 
place in the common-law scheme of things; that his work has 
developed under statute law, and that his destiny is a legislative 
problem. 

Nathan Isaacs. 


Harvarp UNIVERSITY. 





28 Thus the blue sky official (Bank Commissioner) of Maine recently excluded 
an issue of automobile stock on the ground that the public announcement of it had 
failed to disclose a royalty contract of the company, which he thought had a 
sinister bearing on the likelihood of the company’s earning profits for its investors. 
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AMENDMENT OF THE COVENANT OF THE 
LEAGUE OF NATIONS 


| ees amendments to the Covenant of the League of Nations 
have recently come into force." The event is of interest 

‘ quite apart from its indication that the charter of present-day 
international codperation has not been “ frozen” for all time to 
come. It calls attention to a somewhat novel process of amend- 
ment, and it raises some interesting legal questions which have 
importance not only for the future of the League of Nations but 
also for the general development of international law. 

In the ordinary case where no special provision has been 
made, a treaty can be amended after it has come into force only 
by the same process which was followed when it was originally 
concluded. If it is a bipartite treaty, both parties must consent 
to the amendment and a process should be followed equally 
formal and solemn with the ceremony by which the treaty was 
first concluded.’ If it is a multipartite treaty, all the parties must 
likewise consent,’ and normally a refusal of one party prevents 
a modification. No difficulty arises with respect to the amend- 
ment of bipartite treaties; but some of the parties to a multi- 





1 An amendment to Article 6 came into effect on August 13, 1924. 27 LEAGUE 
or Nations TREATY SERIES, 349. Three amendments to Articles 12, 13 and 15, 
respectively, came into effect on September 26, 1924. 29 LEAGUE oF NATIONS 
TREATY SERIES, 67, 73, 79. 

2 Interesting recent examples of the amendment of bipartite treaties are the 
agreement of August 4, 1924, between Great Britain and the Irish Free State 
amending the articles of agreement for a treaty of December 6, 1921, and the 
Protocol of January 21, 1924, between the United States and Belgium, amending 
the treaty of April 18, 1923, relating to rights in East Africa. 

3 On November 22, 1924, an agreement was signed at Paris by representatives 
of the French, British, Italian, Japanese, Belgian and Serb-Croat-Slovene Govern- 
ments, making an addition to paragraph (f) of §13 of Annex II to Part VIII 
(Reparations) of the Treaty of Versailles. In the British Treaty Series No. 5 
(1925), Cmd. 2313, this agreement is called a “ Protocol Amending Paragraph 13.” 
A somewhat similar agreement had been signed on August 30, 1924. See 30 
LeacuE oF Nations Treaty SERIES, 97. For an interesting modification of a 
unilateral engagement, see the additional act signed on September 19, 1924, modi- 
fying the Protocol of September 29, 1923, relating to the settlement of Greek 
refugees. See 30 ibid., 413, 422. 
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partite treaty frequently desire changes to which all may not 
readily consent. It is doubtless this fact which has led to the 
insertion in many such treaties of general provisions for modifi- 
cation by “common consent.” * Of course such provisions afford 
no relief from the necessity for unanimity among all the 
parties. Their frequent use probably encouraged the insertion 
in such conventions of provisions for periodic conferences.° It 
has been rare for negotiators to insert in any multipartite treaty 
provision for amendment which would depart from the usual 
requirement of unanimous agreement. The various conventions 
of the Universal Postal Union, however, contain provisions for 
amendment by other than unanimous agreement.® In the field 
of international labor legislation, the problems of amendment 
have given rise to serious difficulties.’ 





4 See, for instance, Article 12 of the Convention of May 20, 1875, establishing 
the International Bureau of Weights and Measures, 2 U. S. TreaTIEs AND Con- 
VENTIONS, 1924, 1928; Article 15 of the Convention of July 5, 1890, establishing 
the International Union for the Publication of Customs Tariffs, ibid., 1996, 1998; 
Article 5 of the Convention of June 7, 1905, establishing the International Insti- 
tute of Agriculture, ibid., 2140, 2141; Article 3 of the Convention of November 
3, 1906, concerning Spirituous Liquors Imported into Africa, ibid., 2205, 2208; 
Article 11 of the International Wireless Telegraph Convention of November 3, 
1906, 3 ibid., 2889, 2892; Article 5 of the Arrangement for the Establishment of 
the International Office of Public Health of December 9, 1907, 2 ibid., 2214, 2215. 

5 The Convention for the International Protection of Industrial Property of 
March 20, 1883, contains the following (Art. 14): ‘“ The present convention shall 
be submitted to periodical revisions for the purpose of introducing improvements 
calculated to perfect the system of the Union.” 2 U.S. Treaties AND CONVEN- 
TIONS, 1935, 1939. The Convention of November 3, 1906, concerning Spirituous 
Liquors Imported into Africa (Art. 3), confers on each of the contracting powers 
the “liberty to move the revision of the duty at the expiration of the eighth 
year.” Ibid., 2205, 2208. The recent transit conventions of 1921 and 1923 con- 
tain articles providing that, at any time, one-third of the high contracting parties 
may request a revision. See 7 Treaty SERiEs, 21, 45; and Documents C. 28. M. 
14. 1924. VIII, p. 86; C. 29. M. 15. 1924. VIII, p. 98; C. 30. M. 16. 1924. VIII, 
PP. 96, 99. 

6 See Article 20 of the Convention of June 1, 1878, 69 Brir. AND For. STATE 
Papers, 217; Article 26 of the Convention of July 4, 1891, 83 ibid., 535; Article 
26 of the Convention of June 15, 1897, 89 ibid., 77; Article 26 of the Convention 
of May 26, 1906, 99 ibid., 269; and Article 28 of the Convention of November 
30, 1920, and Article 44 of the Réglement of the same date, 30 Hertstet’s Com- 
MERCIAL TREATIES, 326, 379. Cf. paragraph 22 of Annex II to Part VIII of the 
Treaty of Versailles of June 28; 1919. 

7 See the two Reports on the Institution of a Procedure for Amendment of 
Conventions, 1923 and 1924, published by the International Labour Office at 
Geneva; JoHNSTON, INTERNATIONAL SOCIAL Procress (1924), 246 et seq. The 





AMENDMENT OF THE LEAGUE COVENANT 905 


Amendments to treaties in the course of the process of bringing 
them into effect are obviously in a different category. Any 
amendment of a treaty after it has been signed and before it has 
been ratified would require the consent of all signatories, and 
a ratification of the amended treaty would not be efficacious 
without expression of such consent.* This seems to have been 
admitted during the discussion in the United States of proposed 
amendments to the Treaty of Versailles, in 1919.° 

The launching of the experiment in continuous international 
codperation along more general lines, under the guidance of a 
written instrument, called quite clearly for more liberal provision 
for the amendment of the instrument. Just as the Constitution 
of the United States was made to include provisions for its own 
amendment without the necessary concurrence of all the states 
of the American Union, so it was to be foreseen that the 
Covenant of the League of Nations should contain such pro- 
vision. In America, it had proved to be one of the defects of 
the Articles of Confederation of 1781, that they provided 
(Article 13) that no alteration should be made in them “ unless 
such alteration be agreed to in a Congress of the United States, 


and be afterwards confirmed by the legislature of every State.” 
The Constitution of 1789 is much more liberal,’® and the expe- 
rience under it throws light on many problems which may arise 


in connection with the amendment of the Covenant of the League 
of Nations. , 





action of the Sixth International Labour Conference in 1924, providing that be- 
fore a draft convention is promulgated for action by the members, it may be 
made to await the approval of two-thirds of two successive conferences, is de- 
signed to obviate the necessity for amendments. 1 PROCEEDINGS OF THE SIXTH 
INTERNATIONAL LABOUR CONFERENCE (1924), 223. 

8 See Mixer, RESERVATIONS TO TREATIES (1919), 118, 161. 

® See 36th Cong., 1st Sess., Senate Report No. 176, pp. 3-4; 36th Cong., 1st 
Sess., Senate Report No. 176, part 2, p. 2. 

10 Note, however, the current attempts to make amendment more difficult. 
On December 6, 1923, Senator Wadsworth (New York) submitted a proposal to 
amend the Constitution, relative to the adoption of amendments. The resolution 
was referred to the Committee on the Judiciary, reported back with amendments, 
debated in the Senate and recommitted to the Committee on the Judiciary on 


March 26, 1924. Cf. Ames, Proposep AMENDMENTS TO THE CONSTITUTION (1897), 
288, 
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ARTICLE 26 OF THE COVENANT. 


Preliminary drafts of the Covenant made no provision for 
amendment," nor was any such provision included in the so- 
called Hurst-Miller draft which was made the basis of discussion 
in the League of Nations Commission at the Peace Conference.”* 
But the first text of the Covenant which was adopted by the 
Peace Conference on February 14, 1919, contained the following 
provision (Article 26): ** 


“ Amendments to this Covenant will take effect when ratified by the 
States whose representatives compose the Executive Council and by 
three-fourths of the States whose representatives compose the Body of 
Delegates.” 


As it was finally adopted on April 28, 1919,"* and included in the 
Treaty of Versailles of June 28, 1919, and other treaties of 
peace, the Covenant provides (Article 26): 


“ Amendments to this Covenant will take effect when ratified by the 
Members of the League whose representatives compose the Council and 
by a majority of the Members of the League whose representatives 
compose the Assembly. 

“No such amendment shall bind any Member of the League which 
signifies its dissent therefrom, but in that case it shall cease to be a 
Member of the League.” 





11 See the “ Phillimore Plan,” in 3 Baker, Wooprow Writson AND Wor.p 
SETTLEMENT, 74; a draft by Colonel E. M. House, ibid., 79; President Wilson’s 
first draft, zbid., 88, his second draft, ibid., 100, and his third draft, ibid., 117; 
a British draft of January 20, 19109, zbid., 130. But various unofficial drafts as 
well as the German and Swiss official drafts contained suggestions for amendment. 
See ScHUCKING AND WEHBERG, Die SATZUNG DES VOLKERBUNDES, 2 ed. (1924), 
764-765. 

12 See 3 BAKER, op. cit., 144. 

13 PRELIMINARY PEACE CONFERENCE, Report of the Commission on the League 
of Nations, 10. The article was first proposed by Lord Robert Cecil as a new 
article, as follows: ‘“ Amendments to the Constitution and functions of the League 
can be made by an unanimous vote of the Executive Council confirmed by a 
majority of the Body of Delegates.” Minutes or THE LEeaGuE or Nations Com- 
MISSION, 41. 

14 At the Conference with representatives of neutral countries on March 21, 
1919, modifications in Article 26 were suggested by Chile, Norway, The Nether- 
lands, and Switzerland. 
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It had been explained by President Wilson at the Plenary 
Session of the Paris Peace Conference on April 28, 1919, that 
an addition to the text of February 14, 1919, was made necessary 
by the objection of the Brazilian delegates that, since the consti- 
tution of Brazil requires ratification of treaties by the Brazilian 
Congress, no amendment could bind Brazil prior to such ratifica- 
tion.’° There were doubtless additional reasons for the liberal- 
ization, and the privilege of a member to withdraw by signifying 
dissent from an amendment has been emphasized in discussion 
of the Covenant in various countries.*® 

The Treaty of Versailles included also a general charter for 
international codperation with respect to labor (Part XIII), and 
it is interesting to note that by Article 422 it is provided: 


“Amendments to this Part of the present Treaty which are adopted 
by the [International Labour] Conference by majority of two-thirds of 
the votes cast by the Delegates present shall take effect when ratified 
by the States whose representatives compose the Council of the League 
of Nations and by three-fourths of the Members.” 


Only one proposal of amendment has been adopted in five years, 
however.’” In November, 1921, a Commission of the Third In- 
ternational Labour Conference proposed an amendment to Article 
393 of the Treaty of Versailles, enlarging the Governing Body 
of the International Labour Office. This amendment was adopted 
by the Fourth International Labour Conference on November 2, 
1922. By April 1, 1925, at least twenty-two ratifications had 
been deposited.** 





15 See PRELIMINARY PEACE CONFERENCE, Protocol No. 5, pp. 6—7. 

16 Professor Philip Baker has proposed that multipartite conventions be drafted 
to include provisions that “the ratification of every signatory Power would be 
assumed, unless within a certain fixed period it informed the other signatory 
Powers that it did not propose to ratify.” 1924 British YEAR Book or INTER- 
NATIONAL LAw, 63. 

17 On November 24, 1923, in a letter addressed to the Chairman of the Gov- 
erning Body of the International Labour Office, the Italian Government represen- 
tative suggested that the seventh paragraph of Article 405 should be amended, 
also. See REPORT ON THE INSTITUTION OF A PROCEDURE FOR AMENDMENT OF 
CoNVENTIONS (1924), 20. 

18 The amendment was embodied in a formal document authenticated by the 
President of the Conference and the Director of the International Labour Office 
on November 15, 1922, and deposited with the Secretariat of the League of 
Nations on December 26, 1922. On the protocol later opened, see note 37, infra. 
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On the other hand, no provision for its amendment was in- 
cluded in the Statute of the Permanent Court of International 
Justice drawn in 1920, and as the Statute depends for its efficacy 
on the Protocol of Signature to which it is annexed, the process 
of amendment would seem to require formal concurrence by all 
the signatories to the Protocol of Signature, if not by all the 
members of the League of Nations.’” 

In five years, numerous amendments to the Covenant have 
been suggested, and fifteen have been formally voted by the As- 
sembly — fourteen by the Second Assembly in 1921, and one by 
the Fifth Assembly in 1924.”° When the First Assembly met in 
1920, there seemed to be danger that it would be flooded with 
suggestions of amendments, some of which would greatly have 
changed the character of the experiment just begun, and it was 
partly to stave off any precipitate action that the First Assembly 
in 1920 resolved: * 


“That the amendments to the Covenant proposed by the Danish, 
Norwegian and Swedish Governments shall, at this moment, not be 
taken into consideration by the Assembly; and 

“ That the Council be invited to appoint a committee to study the 
said proposals of amendment, together with any which may be sub- 
mitted by a Member of the League, within a period to be fixed by the 
Council. 

“The Committee shall report to the Council, which shall place the 
conclusions before the Assembly at its next session.” 


Acting on this invitation, the Council set up a committee on 
amendments at its twelfth session,” in February, 1921. The com- 
mittee met in April, June, and September, 1921, and submitted 





19 It should be noted that the “conditions and understandings” proposed by 
Secretary Hughes in his letter of February 17, 1923, suggesting American adhesion 
to the Protocol of Signature of the Court, do not involve any amendment of the 
Statute of the Court. See Hupson, THe PerMANENT Court oF INTERNATIONAL 
Justice (1925), 96. But this has not been perceived by some writers, notably 
Eugéne Borel, in “The United States and the Permanent Court of International 
Justice,” 17 Am. Jour. Int. Law, 420, 436. 

20 It should be noted, however, that the fifteen amendments relate only to 
seven articles of the Covenant, and three of them have practically been with- 
drawn. 

21 Recorps oF First AssEMBLY, Plenary Meetings, 259. 

22 See Minutes oF TWELFTH SESSION oF COUNCIL, 51-52. 
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two reports ** which deal im extenso with the substantive problems 
raised by various suggestions, as well as with the technical and 
procedural problems which may arise in the course of putting 
amendments into effect. Light may be thrown on some of these 
latter problems by comparing them with problems which have 
arisen in the amendment of the Constitution of the United States. 


PROCEDURE OF AMENDMENT 


One of the first questions which arises relates to the method 
of framing and formalizing amendments: to be placed before the 
members of the League of Nations for the ratification which 
Article 26 envisages. The Constitution of the United States is 
explicit in providing that amendments are to be proposed either 
by Congress, by two-thirds vote in each House, or by a conven- 
tion called by Congress “on the application of the legislatures 
of two-thirds of the several states.”** But the Covenant is 
silent as to how proposals of amendment are to be placed before 
the members. Should they emanate from the Assembly or from 
the Council or from both? Or may the proposal be made without 
any formal action by the permanent organs of the League? *° 
In 1920, it seems to have been the general thought that pro- 
posals should be made by the Assembly, though this may have 
been deemed practically convenient rather than legally neces- 
sary." But in 1921, the Committee on Amendments reported 
that “ it would seem to be desirable that amendments should in 
the first place take the form of acts emanating from the As- 





23 Documents A. 24. 1921. V (June 17,.1921); A. 24 (1). 1921. V (September 
9, 1921). 

24 This latter method for proposing amendments to the Constitution of the 
United States has never been resorted to. See Burpick, THE Law oF THE AMERI- 
CAN CONSTITUTION (1922), $19; Corwin, THE ConstTITUTION AND Waat It 
Means Topay (1920), 80. 

25 See J. Paulus, “ La Revision du Pacte de la Société des Nations,” 30 REVUE 
GENERALE DE Droir INTERNATIONAL PuBLIC (1923), 532 et seg. Cf. SCHUCKING 
AND WEHBERG, Op. cit., 775 et seq. 

26 The Message of the Federal Council of the Swiss Confederation, dated 
August 4, 1919, states: “ The Covenant does not clearly lay down the procedure 
for revision; one cannot but assume that it will be the Assembly that will delib- 
erate and determine upon the question of revision.” Switzerland, Message du 
Conseil fédéral 4 l’Assemblée fédérale du 4 aot 1919, p. 146. 
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sembly, the only body competent to vote them.” ** The Second 
Assembly acted in accordance with this suggestion, and this will 
doubtless be the normal procedure in the future. It would be 
impossible to say that other methods of initiating proposals are 
now excluded, though this would be the effect of the amendment 
proposed by the Second Assembly limiting Article 26 to amend- 
ments “ the text of which shall have been voted by the Assembly.” 

The question arose quite early as to the preponderance neces- 
sary in the Assembly for voting an amendment. Must the vote 
be unanimous, or would some majority be sufficient? Article 5 
of the Covenant requires that “decisions at any meeting of the 
Assembly or of the Council shall require the agreement of all 
the Members of the League represented at the meeting ” except 
where the Covenant otherwise provides. Has a resolution pro- 
posing an amendment the legal quality of a “decision” as that 
term is used in Article 5? Or is it, as M. Scialoja (Italy) sug- 
gested,”* a sort of voeu which, according to the Assembly’s pro- 
cedure, does not require a unanimous vote? If a majority of 
members (including .all represented on the Council) may after- 
wards put an amendment into effect by their ratifications, it 
would seem somewhat incongruous to preclude them from voting 
the proposal of the amendment by the Assembly. In the United 
States, the majority required in Congress for proposing an 
amendment is two-thirds,” while the ratifications of three-fourths 
of the states are required. If there is to be any difference, it 
would seem that a larger vote should be required for final action 
than for preliminary proposal. Any other rule would in some 
degree defeat the departure from unanimity with reference to 
final action. This was recognized by a sub-committee of the 
first committee of the Second Assembly, which after an ex- 





27 Document A. 24 (1). 1921. V, p. 9. The collaboration of the Council seems 
to be unnecessary for proposing an amendment. The writer can find no basis 
for Miss Frances Kellor’s statement that the precedent has been established that 
“the Assembly assigns its right of examination to the Council.” 1 KeExtor, SE- 
curity Acarnst War (1924), 44. 

28 Recorps or SECOND ASSEMBLY, 1 Meetings of Committees, 46, 59-60. 

29 ‘he two-thirds vote in each house which is required in proposing an 
amendment is a vote of two-thirds of the members present — assuming the pres- 
ence of a quorum — and not a vote of two-thirds of the entire membership, pres- 
ent and absent.” Van Devanter, J., in National Prohibition Cases, 253 U. S. 350, 
386 (1920). : 
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haustive study decided unanimously that the exception to the 
rule of unanimity should apply to the voting in the Assembly as 
well as to the ratification.*® Its conclusion seems never to 
have been formally accepted by the Second Assembly, but, as a 
concession to persons who had advanced an argument to the con- 
trary, the Second Assembly resolved to “recommend to the 
delegations that no resolution of amendment shall be passed dur- 
ing this session unless it receives a three-fourths majority, in 
which there shall be included the votes of all the Members of the 
Council represented at the meeting.” ** The Committee had also 
urged upon the Assembly the desirability of- a unanimous vote 
on the amendments to Article 26, in order that this vote might 
have all the authority that could be wished. As a matter of fact, 
all the amendments voted by the Second Assembly were voted 
unanimously, except the amendments to Article 6; one vote was 
cast against the first amendment to Article 6, and two votes were 
cast against the second and third amendments to that article.** 
The question did not arise at the Fifth Assembly which voted 
unanimously to submit a proposed amendment.** In the pro- 
posed amendment to Article 26, voted by the Second Assembly 
unanimously on October 3, 1921, the provision was included that 
the Assembly must vote amendments by three-fourths majority 
(including the votes of all the members of the Council repre- 
sented at the meeting), though a simple majority of members 
(including all represented on the Council) may put an amend- 
ment into effect by their subsequent ratifications. 

The question early arose as to the form in which proposals of 
amendment should be placed before the members of the League 
for adoption. In the United States, proposed amendments to the 
Constitution are voted by Congress by joint resolution of the two 
houses. Such joint resolutions are not submitted for the approval 
of the President,** although the Constitution provides that “ Every 





80 See Recorps or Seconp ASSEMBLY, 1 Meetings of Committees, 157-164. 

81 Recorps oF SEcoND AssEMBLY, Plenary Meetings, 732-733. 

82 See ibid., 885-886. 

83 See VERBATIM RECORD OF THE FirtH ASSEMBLY; 22nd Plenary Meeting, 3. 

84 On November 3, 1924, the Department of State issued the following state- 
ment to the press: “In accordance with the practice respecting resolutions which 
Propose a constitutional amendment, the Child Labor Resolution was signed by 
the Speaker of the House and the President pro tempore of the Senate, but not 
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Order, Resolution or Vote to which the Concurrence of the Sen- 
ate and House of Representatives may be necessary (except on a 
question of Adjournment) shall be presented to the President of 
the United States; and before the same shall take Effect, shall 
be approved by him. . . .”*° They are signed by the speaker 
of the House of Representatives and by the president of the 
Senate, and are then communicated to the Secretary of State, who 
thereupon communicates them to the governor of each of the 
states for transmission to the legislature of his state.°° A similar 
process might have been followed with reference to acts of the 
Assembly proposing amendments to the Covenant, but it does not 
seem ever to have been in prospect. The Committee on Amend- 
ments suggested in September, 1921, that “each amendment 
voted by the Assembly might be made the subject of a special 
protocol, containing the text of the amendment and recording the 
votes. Each of these protocols should then be signed by the dele- 
gates who have voted for the amendment. This would give the 
documentary basis for the ratification by Members of the League 
which is provided for in Article 26.” °" This suggestion has been 





by the President. No implication as to the President’s views, however, should be 
drawn from this fact, since in accordance with the custom the resolution was not 
submitted to him. Neither the joint resolution proposing the Eighteenth Amend- 
ment in relation to intoxicating liquors nor that proposing the Nineteenth Amend- 
ment giving to women the right of suffrage, was submitted to the President then 
in office.” See, also, AMEs, ProposED AMENDMENTS TO THE CONSTITUTION, 205 
et seq.; WiLLouGHBY, CONSTITUTIONAL LAW oF THE UNITED STATES (1910), 520. 

85 Art. I, § 7, cl. 3. See Hollingsworth v. Virginia, 3 Dall. (U. S.) 378 (1798). 
See also JAMESON, CoNsTITUTIONAL CoNVENTIONS, 4 ed., 586-5094. 

86 There seems to be no imperative reason why the governor should serve as 
intermediary, however. But the practice in the different states varies as to the 
coéperation of the governor in ratification by the “ legislature.” See Ames, op. cit., 
297; BurRDICK, op. cit., 42. In 1925, the governors of Georgia, Kansas, and Utah 
communicated to the Secretary of State the rejection of the proposed Child Labor 
Amendment by their respective legislatures. 

87 Document A. 24 (1). 1921. V, p. 9. Such protocols are obviously convenient, 
but ratification might proceed without them. The amendment to Article 393 of 
the Treaty of Versailles and the corresponding articles in other treaties of peace 
was originally promulgated on the vote of the International Labour Conference 
without any protocol. The proposed amendment was notified to all members 
by a formal document, signed by the President of the Conference and the Direc- 
tor of the International Labour Office on November 15, 1922. But for reasons of 
constitutional law, the French Government expressed a desire that a protocol 
should be drawn up similar to the protocols drafted for amendments to the Cove- 
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followed with reference to every amendment voted by the Assem- 
bly, and fifteen such protocols have been opened for signature at 
Geneva.** These protocols all take the following form: *° 


“ The Assembly of the League of Nations under the presidency 
of —— , with the Honourable Sir Eric Drummond, Secretary General, 
adopted at its meeting of ——, the following resolution, being an 
amendment to article —— of the Covenant. 


[Text of the resolution. ] 


“The undersigned, being duly authorized, declare that they accept, 
on behalf of the Members of the League which they represent, the 
above amendment. 

“The present Protocol will remain open for signature by the Members 
of the League; it will be ratified and the ratifications will be deposited 
as soon as possible with the Secretariat of the League. 

“Tt will come into force in accordance with the provisions of Article 
26 of the Covenant. 

“A certified copy of the present Protocol will be transmitted by the 
Secretary General to all Members of the League. 

“Done at Geneva, on the —— day of ——, in a single copy, of 
which the French and English texts are both authentic and which will 
be kept in the archives of the Secretariat of the League.” 


The ratification of these protocols raises many interesting 
questions. Article 26 sets no conditions on the ratification. No 
time limit is set within which ratification must be effected to be 
regarded as efficacious, and as a result there has been a “ regret- 





nant, and such a protocol was signed by a French representative on June 14, 1923, 
and opened to signature by other members of the Labour Organization. Docu- 
ment C. L. 66 (a). 1923. V. Both the protocol and the letter of the Secretary 
General of the League communicating it state that ratification of the protocol 
may be considered as equivalent to ratification of the actual text voted by the 
Conference. But the Secretary General added that members might ratify the 
amendment without previously signing the protocol; and such ratifications have 
since been made. 

88 In some instances, members of the League seem to have ratified without 
first signing the protocol, however. For instance, Brazil and Belgium have 
signed none of the protocols, but have ratified them all. 

39 These protocols of amendment are signed in each case by the President of 
the Assembly and the Secretary General of the League of Nations, as had been 
recommended by the first committee of the Second Assembly. Rercorps oF SECOND 
AssEMBLY, Plenary Meetings, 712. 
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table incertitude”’ with respect to the amendments proposed.“ 
Possibly it would be competent for the Assembly in voting a pro- 
posal of amendment to fix such a time limit, just as Congress 
assumed to set a time limit for the ratification of the Eighteenth 
Amendment.*t The Committee on Amendments thought it un- 
desirable “ that an amendment should stand open for ratification 
during an indefinite period,” and it proposed that a provision 
should be added to each amendment limiting its possible ratifica- 
tion to two years.*” But the Second Assembly proposed to amend 
Article 26 so as to set a limit of twenty-two months on ratifica- 
tion. In the light of subsequent experience, this period would 
seem to be very short. None of the amendments proposed in 
1921 came into effect under Article 26 as it stands until 1924, 
and it may be questioned whether the proposed requirement does 
not render the process of amendment too difficult. Short of some 
amendment, however, it seems possible that no limit whatever 
exists, and that a ratification long after a proposal of amend- 
ment had been generally forgotten might have the effect of put- 
ting it into force. It would seem sensible to require some con- 
temporaneous expression of the will of the various states which 
ratify an amendment, and it may be thought therefore that after 
a certain reasonable time ratification would be too late. This 
has been suggested with reference to the ratification of amend- 
ments to the Constitution of the United States, and the view has 
been adopted by the Supreme Court at least oditer in Dillon v. 
Gloss.** A proposal to amend the Constitution to require that 





40 See J. PauLus, supra, 30 REVUE GENERALE DE Droit INTERNATIONAL PUBLIC, 
525, 535. : 

41 The power of Congress to set a time limit of this sort has now been con- 
firmed by the courts. Dillon v. Gloss, 256 U. S. 368 (1921). It is to be noted 
that the Eighteenth Amendment includes a section which incorporates the time 
limit into the amendment itself. A different situation might have existed if Con- 
gress had merely put the time limit into the resolution proposing an amendment 
which did not include it. Jameson expressed the opinion that “no power is 
granted [to Congress] to prescribe conditions as to the time within which amend- 
ments are to be ratified.” See Jameson, CoNsTITUTIONAL CONVENTIONS, 4 ed., 
634. But the Supreme Court seems to take a contrary view. See also W. F. 
Dodd, “ Amending the Constitution,” 30 Yate L. J. 321, 340. 

42 Document A. 24 (1). 1921. V, p. 9. 

43 256 U. S. 368, 375 (1921). Mr. Justice Van Devanter said: ‘ We conclude 
that the fair inference or implication from Article V is that the ratification must 
be within some reasonable time after the proposal.” 
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ratification be effected within six years was favorably reported 
by the Committee on the Judiciary of the United States Senate 
in 1919,** but was not voted by Congress. 

A question may arise as to the power of the Assembly to cut 
off the possibility of further ratifications by attempting to with- 
draw a proposal of amendment which has not yet become effec- 
tive. It is certainly doubtful whether the Congress of the United 
States has such power with respect to proposed amendments to 
the Constitution.*® The action of the Assembly could hardly 
operate to modify a protocol of amendment, for such a protocol 
achieves a certain independence by reason of the signatures at- 
tached to it. Yet in 1922, the Third Assembly adopted the fol- 
lowing resolution: *° 


“The Assembly begs the Council to notify the Members of the 
League of Nations that it is no longer necessary to continue the rati- 
fication of the Amendments No. 2 and No. 3 to Article 6 of the 
Covenant, voted by the Assembly of 1921, but, on the other hand, 
to urge them to ratify as soon as possible the first amendment to that 
article.” 


And in 1924, the Fifth Assembly resolved that the amendment to 
Article 16, paragraph 1, “has not entered into force and appears 
to be open to objections which seem to render its entry into force 
impossible, and considering accordingly that it is no longer op- 
portune for further Members of the League to ratify the said 
amendment,” adopted “in place thereof ”’ a new amendment.** 
A proposal of amendment might conceivably be robbed of its 
effect as a proposal in another way, however. The Covenant 
makes no provision for the rejection of amendments by members. 
Yet a majority of the members might communicate their rejec- 
tions of a proposed amendment. Or a state represented on the 
Council, whose ratification is therefore essential to an amend- 
ment’s coming into force, might give notice that it would not 





44 See 58 Conc. Rec. 4265, 5694. In the debate on this proposal, Senator 
Ashurst (Arizona) referred to two proposed amendments as having been pending 
since September 15, 1789. 

45 This is the view of Professor Dodd, supra, 30 Yate L. J. 321, 340. See 
also JAMESON, CONSTITUTIONAL CONVENTIONS, 4 ed., 634, 635. 

46 Recorps oF Tuirp AssEMBLY, 1 Plenary Meetings, 381. 

47 VerRBATIM ReEcorp oF FirrH ASSEMBLY, 22nd Plenary Meeting, 3. 
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ratify an amendment. There seems to be nothing to prevent 
later ratification by such a state, but during the period when 
such a notice is in effect, ratifications by other states are improb- 
able. A similar problem has arisen with reference to the pro- 
posed Child Labor Amendment to the American Constitution — 
the ratifications of thirty-six of the forty-eight states being 
required, the legislatures of more than thirteen states have re- 
fused to ratify.“* This can hardly have had the effect of killing 
the proposal of Congress, however, for any of these states may 
later reverse its position.*® In several instances, state legislatures 
have ratified amendments which they had previously rejected.” 
In other words, rejection is provided for neither by the Consti- 
tution nor by the Covenant, and a rejection should therefore be 
held to have no finality. 

The converse of this problem would be presented if a state 
sought to withdraw its ratification after it had been effected and 
due notification had been given. In the United States, it has 
generally been thought that a ratification notified to the Secretary 
of State cannot be withdrawn even before the proclamation that 
the necessary number of ratifications has been received.” Simi- 
larly, it seems probable that it may be held that a state cannot 
withdraw its ratification of a protocol of amendment to the Cove- 
nant, after notification to the Secretary General. As soon as a 
ratification has been notified to other members, it may have be- 
come the basis of some reliance by them. In a case where it can 





48 On April 1, 1925, the proposed amendment giving Congress power to 
legislate with respect to child labor had been acted upon adversely in thirty 
states, and eighteen states had notified their rejections to the Secretary of State. 

49 This would doubtless be true though a state legislature had notified its 
rejection to the Secretary of State of the United States. 

50 See W. F. Dodd, supra, 30 Yate L. J. 347; Burpick, op. cit., 43; JAMESON, 
CoNSsTITUTIONAL CONVENTIONS, 4 ed., 629-630. 

51 In the case of the Fourteenth Amendment, New Jersey and Ohio attempted 
to withdraw their ratifications. On July 20, 1868, the Secretary of State issued 
a proclamation in which he declared the amendment adopted, provided the 
ratifications of New Jersey and Ohio were to be considered as valid. See 15 Strat. 
at L. 706-707. The next day Congress passed a concurrent resolution declaring 
the ratification of the amendment valid and sufficient, and on July 28, 1868, 
the Secretary of State proclaimed the amendment “ valid to all intents and pur- 
poses as a part of the Constitution of the United States.” See ibid., 708-711. 
See W. F, Dodd, supra, 30 Yate L. J. 346; Jameson, op. cit., 630-633. 
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be shown that there has been no such reliance, the question may 
present serious difficulty if it should arise. 

Apart from questions as to the process and formalities of rati- 
fication, the requirement as to the number of ratifications may 
also raise some difficulties. The ‘“ members of the League whose 
representatives compose the Council” are not necessarily the 
same from year to year. Greece was represented on the Council — 
in 1920, and was succeeded at the end of that year by China.” 
But as China failed to be selected by the Fourth Assembly of 
1923 for representation on the Council, and as Czechoslovakia 
was substituted, it might have become necessary to say whether 
Article 26 requires ratification of the amendment voted in 1921 
by China or by Czechoslovakia or by both; as both China and 
Czechoslovakia ratified the amendments which came into effect 
in 1924, the question did not arise. It would give the members 
of the League some control of the situation if the members 
“whose representatives compose the Council ” should be held to 
be the members whose representatives compose the Council at 
the time when an amendment’s coming into force is in question. 
This might dissuade a single member represented on the Council, 
other than the members permanently represented, from blocking 
action desired by most of the members, for it could be omitted 
in the selection to be made by the Assembly. The proposed 
amendment to Article 26, voted by the Second Assembly, would 
dispose of this question by providing that amendments “ will take 
effect when ratified by the members of the League whose repre- 
sentatives composed the Council when the vote ” in the Assembly 
proposing the amendment was taken. The adoption of this need 
cause no practical difficulty, for it would always be possible to 
renew a proposal of amendment, in order to defeat an obstinate 
state which happened to be represented on the Council when the 
original proposal was made. 

A somewhat similar question might arise in the process of de- 
termining what is a “ majority of the Members whose representa- 
tives compose the Assembly,” for Article 26 requires ratification 
by such a majority. The number of members of the League 





52 The number of members to be selected by the Assembly for representation 
on the Council was increased in 1922 from four to six, and Sweden and Uruguay 
were the additional members selected. 
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varies from time to time.** Is the number of which a majority 
is required by Article 26 to be determined as of the date of the 
formal proposal of an amendment by the Assembly, or as of the 
date when the ratifications are being counted? The latter inter- 
pretation would give more influence to states which may become 
members of the League after the proposal of an amendment. It 
would seem a reasonable thing to require also that the majority 
be contemporaneous. The proposed amendment to Article 26 
does not clear up the point, though some importance might be 
attached to the use of the present tense, ‘‘ whose representatives 
form the Assembly.” °* The analogy has not arisen in the United 
States because, during the great period of increase in the number 
of the states of the Union, no amendments to the Constitution 
were being proposed.*° But the opinion would seem at least ten- 
able °° that the Constitution requires ratification by three-fourths 
of the state legislatures at the time of the final adoption, rather 
than at the time of the proposal by Congress. 

No serious question has arisen as to what is a fulfilment of the 
requisites of ratification. Compliance by a member of the League 
with its own constitutional law is hardly to be questioned by other 
members,” and no competence with reference to the matter has 
been conferred on any organ of the League. In some countries, 
a special procedure may be required. In Switzerland, for in- 





53 When the First Assembly met in 1920, there were forty-two members of 
the League. Six more members were admitted in 1920, three in 1921, one in 
1922, two in 1923, and one—the fifty-fifth—in 1924. On January 1, 1925, 
Costa Rica gave notice of intention to withdraw from membership. Under 
Article 1 of the Covenant, such withdrawal requires two years’ notice; until 
January 1, 1927, therefore, Costa Rica must be counted in determining the 
majority required by Article 26. 

54 The present tense in this expression derives added significance from its 
following the past tense in the expression, “ whose representatives composed the 
Council when the vote was taken.” 

55 A question did arise with reference to the Thirteenth Amendment as to the 
inclusion of states which had attempted to secede and which had not yet been 
restored to their representation in Congress. See AmeEs, Proposep AMENDMENTS 
TO THE CONSTITUTION, 298-299. 

56 See W. F. Dodd, supra, 30 Yate L. J. 347. 

57 Cf. Leser v. Garnett, 258 U.S. 130 (1922), where the United States Supreme 
Court refused to go behind a duly authenticated notice to the Secretary of State 
that a state legislature had ratified the Nineteenth Amendment to the Constitution, 
though it was contended that the legislature had not observed its own rules of 
procedure. 
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stance, the Federal Decree of November 21, 1919, concerning 
Switzerland’s accession to the Covenant, provides that “ the dis- 
positions of the federal constitution concerning the promulgation 
of federal laws are applicable to the ratification of the amend- 
ments made to the said Covenant,” and that a decision with regard 
to denunciation of the Covenant or withdrawal from the League 
must be submitted to a vote of the people and the cantons. Hence 
a ratification might have to be submitted to a referendum, and 
if the referendum did not favor ratification, a second referendum 
would be necessary in the event that the amendment to the Cove- 
nant should become effective without Switzerland’s concurrence.” 

The general question of time limits may also arise in connec- 
tion with the expression of dissent by a member of the League 
which elects not to be bound by an amendment and in conse- 
quence to put an end to its membership.” Article 26 fails to 
formalize this election in any way, and puts no limit on the 
period within which the dissent must be expressed. But as it was 
not the purpose of the provision to enable a member to divest 
itself of the obligation after it comes into existence, it would seem 
that operative dissent should be expressed before an amendment 
comes into force or shortly thereafter. The Committee on 
Amendments formulated the problem very inaptly in stating that 
“it would also be well to limit the period during which a Member 
may withdraw from the League as a result of the signification of 
its dissent from an amendment,” and proposed that the Assembly 
resolve that a notification of dissent should be made within one 
year after notification that an amendment has come into force.” 
In this sense the Second Assembly proposed to amend Article 26 
of the Covenant to provide: 


“The Secretary General shall inform the Members of the taking 
effect of an amendment. 





58 See Eugéne Borel, “La Neutralité de la Suisse au sein de la Société des 
Nations,” 27 Revue GENERALE DE Droit INTERNATIONAL PUBLIC (1920), 156 et seq. 

59 This privilege does not extend to the members whose representatives com- 
pose the Council, since their ratification is necessary to bring an amendment 
into force. 

80 The French and English texts of Article 26 are not equivalent here. By the 
French text a member is “libre de ne pas accepter les amendements,” but the 
English text provides that no amendment shall bind a member “ which signifies its 
dissent therefrom.” 61 Document A. 24 (1). 1921. V, p. 9. 
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“‘ Any Member of the League which has not at that time ratified the 
amendment is free to notify the Secretary General within a year of 
its refusal to accept it, but in that case it shall cease to be a Member 
of the League.” 


This will have the effect of creating, for a year or less, uncer- 
tainty as to the application of amendments to non-ratifying states, 
but little practical inconvenience is to be anticipated. No mem- 
ber has yet dissented from any of the four amendments which 
have been adopted, and no member has notified dissent from any 
pending amendment which might be adopted without its con- 
currence. 

A question may arise with respect to the scope of possible 
amendments to the Covenant. Is there any part of the instru- 
ment which cannot be amended? And must amendments be 
confined to the subject-matter of existing provisions? The Con- 
stitution of the United States (Article V) set two limitations on 
amendments, by providing that “‘no Amendment which may be 
made prior to the Year One thousand eight hundred and eight 
shall in any Manner affect the first and fourth Clauses in the 
Ninth Section of the first Article; and that no State, without its 
Consent, shall be deprived of its equal Suffrage in the Senate.” 
The former limitation was due to the existence of slavery, but 
the latter is permanent. An unsuccessful effort was made, in con- 
nection with the Eighteenth Amendment, to induce the Supreme 
Court to declare that no amendment could be made inconsistent 
with certain “ fundamental principles of our federal system.” © 
Such limitations seem less necessary in connection with the 
amendment of the Covenant, because of the privilege of each 
member to dissent from an amendment adopted; and it may per- 
haps be concluded that any change in the Covenant whatsoever 
may be made as an amendment. 


AMENDMENTS ADOPTED OR PROPOSED 


Preamble to the Covenant. The general purposes of the 
League of Nations seem to have been satisfactorily stated in the 
preamble to the Covenant, and no amendment of it has been pro- 





62 National Prohibition Cases, 253 U. S. 350, 366 (1920). 
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posed since the Covenant came into force on January 10, 1920. 
The Protocol for the Pacific Settlement of Disputes, drawn up 
by the Fifth Assembly, and opened for signature on October 2, 
1924, provided (Article 1) that 


“the signatory States undertake to make every effort in their power 
to secure the introduction into the Covenant of amendments on 
the lines of the provisions contained in the following articles.” 


This “introduction” might have involved amendments to the 
preamble and most of the articles of the Covenant; ® but it is 
improbable that the Protocol will be adopted in its original form. 
It now seems unlikely that any wholesale revision of the Cove- 
nant will be attempted unless some great political exigency arises. 
Such a document readily becomes a fait accompli which is not 
easily made over except by practice and interpretation. At the 
Second Assembly in 1921, however, M. Alvarez (Chile) envisaged 
the possible “reconstruction” of the Covenant, and proposed 
that the Assembly appoint a committee to study it “as a whole ”; 
but the suggestion was not hospitably received. 

Article 1. (a) Automatic Admission. At the First Assembly 
in 1920, the Argentine delegation proposed what was in effect 
an amendment to Article 1, in these terms: “ 


“ That all Sovereign States recognised by the community of nations 
be admitted to join the League of Nations in such a manner that if 
they do not become Members of the League, this can only be the 
result of a voluntary decision on their part.” 


Though it was not formalized as such, this proposal was dealt 
with as a proposal of amendment and was referred to the Com- 
mittee on Amendments set up by the Council in 1921.° This 
Committee found that the proposal entailed such a “ drastic 
change in the very nature of the present League of Nations ” 
that a decision on it could only be made by the Assembly itself.°° 





63 Mr. David Hunter Miller has drafted an “ amended covenant ” which would 
have combined the two documents. Murer, THE GENEVA ProtTocot (1925), 
271 et seq. 

64 Recorps oF First AsseMBLy, Plenary Meetings, 261. 

85 See Recorps oF First AssEMBLy, Plenary Meetings, 280-281. 

66 Document A. 24. 1921. V, p. 6. 
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In the Second Assembly, the proposal was considered at length 
in the first committee,’ but in view of the absence of represen- 
tatives of the Argentine Republic, final decision was postponed.” 
(b) Admission of Lesser States. While no formal amendment 
was proposed to allow the admission to membership of small 
states and states not sovereign, various suggestions to this end 
were considered by the Second Assembly. It was the Argentine 
delegation at the First Assembly which proposed that “ nations 
which are not permitted to become members of the League of 
Nations because they are not recognised as sovereign States may, 
with the permission of the Council, appoint representatives to sit 
in the Assembly, but without the right to vote. This concession 
involves no obligation on the part of the League.” * The Com- 
mittee on Amendments discovered three possible methods of 
enlisting the codperation of the diminutive states without accord- 
ing to them the status of members, but the Second Assembly de- 
cided to “ await the results of experience ” before going further.” 
Article 2. No amendment of this article has been proposed. 
Article 3. At the First Assembly in 1920, the Danish, Norwe- 
gian and Swedish Governments proposed amendments to Article 
3, designed to establish annual meetings of the Assembly, and 
the possibility of special meetings called on the demand of ten 
members of the League. The proposals were drafted, however, 
before the adoption of rules of procedure by the First Assembly; 
and as these rules provide for annual meetings of the Assembly, 
on the first Monday in September, and for special meetings on 
the call of any member if concurred in by a majority of the mem- 
bers, the purpose of the proposals had been largely met. In the 
Second Assembly the proposals were withdrawn.” 
Article 4. The first paragraph of this article, outlining the 
composition of the Council, has been the subject of extended dis- 





67 See Recorps or Seconp AsSEMBLY, 1 Meetings of Committees, 5-11, 12-17. 

68 See REcorps or SECOND ASSEMBLY, Plenary Meetings, 818. 

69 Recorps OF First ASSEMBLY, 2 Meetings of Committees, 211. The 
First Assembly did recommend that Esthonia, Latvia, Lithuania, and Georgia be 
permitted to participate in the work of the League’s technical organizations, but 
all of these states except Georgia were later admitted to full membership. 

70 Recorps oF SECOND ASSEMBLY, Plenary Meetings, 820. See Manley 0. 
Hudson, “Membership in the League of Nations,” 18 Am. Jour. Int. Law, 436. 

71 See Recorps oF Seconp AssEMBLY, Plenary Meetings, 822. 
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cussion and of many proposals of modification. At the First 
Assembly, amendments were proposed by Denmark, Norway, and 
Sweden, with a view to setting a period of four years for the in- 
cumbency of the non-permanent members of the Council, and 
providing for their non-eligibility to succeed themselves.” The 
representative of Portugal desired a similar modification as to 
reéligibility. The Argentine representatives desired “ that all the 
Members of the Council should be elected by the Assembly in 
conformity with the principle of the equality of States, in order 
that within a given period of time all the nations Members-of the 
League might be represented on the Council.” ** Numerous other 
proposals concerning the non-permanent members of the Council 
were advanced, relating to (a) the system of rotation, (b) the 
method of selection, (c) the duration of the mandates, (d) dates 
of the partial renewals, and (e) reéligibility — most of which 
would have involved some change in the Covenant. A Chinese 
proposal was that three of the non-permanent members should be 
chosen from Europe and America and one from Asia or other 
continents. The Cuban delegation sought to prevent the reélec- 
tion of a member “ until such time as all the members of the 
League have been represented on the Council.” Proposals of the 
Swiss delegation were confined to rules to be adopted by the As- - 
sembly itself. The Venezuelan delegation desired to arrange for 
four groups from each of which non-permanent members would 
be selected annually: (1) states of Asia and Oceania; (2) states 
of Latin-America; (3) other states whose population exceeds ten 
million inhabitants; and (4) other states whose population does 
not exceed ten million inhabitants.”” The First Assembly adopted 
a series of resolutions for its own guidance, and left the question 
of modifying the Covenant to be considered by the Committee on 
Amendments. This Committee proposed an amendment to the 
Covenant, requiring a two-thirds vote in the Assembly for the 
formulation of a réglement, and proposing new rules of procedure 





72 See Recorps or First AssEMBLY, 1 Committee Meetings, 68-69. 

73 Recorps oF First AssEMBLY, Plenary Meetings, 90-91. For the formal 
proposal of the Argentine delegate, see Recorps or First AssEMBLY, 1 Meetings 
of Committees, 19. This proposal was a reversion to the ideas on which the 
Second Peace Conference at The Hague endeavored to establish an International 
Prize Court. 74 See Recorps or First ASSEMBLY, Plenary Meetings, 414 et seq. 

75 Document A. 24. 1921. V, pp. 27-29. 
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which would lengthen the mandate and provide for rotation and 
non-reéligibility. The general idea of the proposed modification 
was adopted without dissent by the Second Assembly on October 
5, 1921, when it proposed an amendment to insert the following 
between the second and third paragraphs of Article 4: 


“ The Assembly shall fix by a two-thirds majority the rules dealing 
with the election of the non-permanent Members of the Council, and 
particularly such regulations as relate to their term of office and the 
conditions of reéligibility.” 


The protocol embodying this amendment was opened for signa- 
ture on October 5, 1921,"° and by September, 1924, it had been 
signed by thirty-seven members; but in spite of exhortations 
by the Third and Fourth Assemblies, the ratifications requisite 
for putting the amendment into force are still lacking.” Pend- 
ing the ratification of the protocol, final regulations governing 
the selection of the non-permanent members of the Council have 
not yet been formulated.” 

Article. 5. From the beginning, the Council and Assembly 
have had the problem of accommodating themselves to the re- 
quirement of unanimity for all substantive action. The distinc- 
- tion between “ matters of procedure” and other matters coming 
before these bodies is not an easy one to draw. The First As- 
sembly adopted the practice of passing recommendations by vote 
of a simple majority, and this practice has since been followed. 
Two proposals of amendment of Article 5 came before the Com- 
mittee on Amendments in 1921: *® the Colombian representatives 
proposed to relax the requirement of unanimity to permit the As- 
sembly to take decisions “ which aim at the development in prac- 





76 See Document C. L. 100. 1921. V, Annexe 1. 

77 In September, 1924, thirty-three members had ratified, but ratification has 
not yet (April 1, 1925) been effected by France and Spain, members of the 
Council. 

78 Pending the ratification of the amendment to Article 4, the Third Assembly 
recommended certain rules to the Fourth Assembly, which repeated the recom- 
mendation to the Fifth Assembly; the Fifth Assembly simply reiterated the 
recommendation in regard to geographical distribution. Rercorps or Turrp As- 
SEMBLY, 1 Plenary Meetings, 349-350; Recorps or FourtH AssEMBLY, Plenary 
Meetings, 115; VERBATIM RECORD oF FirtH AssEMBLY, 20th Plenary Meeting, 6. 

79 See Document A. 24. 1921. V, pp. 12-13. 
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tice of the provisions or principles laid down” in the Covenant, 
by a two-thirds majority; and the Netherlands representatives 
proposed to specify “rules of procedure” as falling within the 
“matters of procedure at meetings of the Assembly or of the 
Council” for which only a majority was required. The Commit- 
tee found it impossible to make “ sufficiently clear” the distinc- 
tion which the Colombian proposal was designed to draw, and 
concluded that the distinction already drawn by the Assembly 
between decisions and recommendations was as far as it was 
practicable to go; *° while it found the Netherlands proposal 
“without any possible doubt ” already taken care of by the Cove- 
nant. The two proposals were ultimately withdrawn.” 
Article 6. (a) Organization of the Secretariat. While the 
provisions for the organization of the Secretariat have given gen- 
eral satisfaction, the First Assembly adopted a resolution recom- 
mending “ that in filling the various posts, whilst having special 
regard for efficiency, at the same time consideration be given to 
the international character of the League.” *? On July 15, 1921, 
in a communication addressed to the Secretary General, the . 
Polish delegate to the League of Nations proposed that the fol- 
lowing be added to the third paragraph of Article 6: * 


TST ws 


“The efficiency and qualifications of the candidates in their re- 
spective branches shall necessarily be taken into consideration in 
making these appointments, and also, so far as possible, the interna- 
tional character of the Secretariat, and the necessity of securing to 
the various Members of the League of Nations an equitable repre- 
sentation on the Secretariat.” 


The suggestion was included in the agenda of both the Second 
and Third Assemblies, but at the request of the Polish represen- 
tative it was withdrawn in each instance without being con- 
sidered.** 








he 

80 For a discussion of the requirement of unanimity and interpretations of the 
ly Covenant, see Recorps or Seconp AssEMBLY, 1 Meetings of Committees, 94-98. 
n- 81 See Recorps or SECOND ASSEMBLY, 1 Meetings of Committees, p. 98; ibid., 
he Plenary Meetings, 690-691, 853. 
S- 82 Recorps oF First AssEMBLy, Plenary Meetings, 664. 
Ty 83 Document A. 8. 1921. VII. 


84 See Recorps or Seconp AsseMBLyY, Plenary Meetings, 33, 57; RECORDS OF 
Tamp AssEMBLY, 2 Plenary Meetings, 18. 
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(b) Expenses of the League. Perhaps no part of the original 
Covenant has proved so unsatisfactory or so troublesome as the 
fifth paragraph of Article 6, providing that “the expenses of the 
Secretariat shall be borne by the Members of the League in ac- 
cordance with the apportionment of the expenses of the Interna- 
tional Bureau of the Universal Postal Union.” Such a provision 
had been included in most of the early drafts of the Covenant.” 
It was improperly limited to the expenses of the Secretariat, in 
the first place,*° and the method of apportionment was wholly 
inequitable. Even before the meeting of the First Assembly in 
1920, it became apparent that some modification would be neces- 
sary, and it was to meet the rather exigent situation which ex- 
isted that the Council took its first and only initiative with re- 
spect to amending the Covenant. 

The first budget of the League of Nations was drawn up by 
the Secretary General to cover the organization period up to 
March 31, 1920, and the quarter from April 1 to June 30, 1920; 
the second budget covered the period from July 1 to December 
31,1920. The first was adopted by the Council on May 19, 1920, 
and the second on August 5, 1920. Both of these budgets were 
later submitted for the approval of the First Assembly, together 
with the estimates for the fiscal year 1921. 

The first question to arise before the Assembly related to the 
determination of the Assembly’s powers with respect to finances. 
While the conclusion has not been so formalized, it has been gen- 
erally recognized that the composition of the Assembly made it 
inevitable that it should occupy the dominant position with re- 
spect to appropriations.**. The Netherlands representatives there- 
fore proposed to confer on the Assembly power to “ fix the annual 





85 For instance, in the British official draft, the Hurst-Miller draft, and the 
draft Covenant of February 14, 1919. See 3 BAKER, WoopROW WILSON AND Wor.p 
SETTLEMENT, 134, 145, 165. 

86 Article 399 of Part XIII of the Treaty of Versailles provided that certain 
expenses of the International Labour Office and the International Labour Con- 
ferences should be paid “out of the general funds of the League.” But no pro- 
vision had been made for any general funds. 

87 The United States Constitution, Art. I, § 7, cl. 1; provides that “ all Bills for 
raising Revenue shall originate in the House of Representatives; ” but Professor 
Corwin explains that “this provision is practically without effect, as the Senate 
may ‘amend’ a revenue bill from the House by substituting an entirely new 
measure under the enacting clause.” Corwin, op. cit., 14. 
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budget of the League” and “to regulate its accounts.” The 
Committee on Amendments expressed the opinion that “the As- 
sembly alone is competent to deal with this matter, and should 
not share its rights with any other body.” ** It was thought, 
however, that the Assembly would prove an unwieldy body for 
this purpose if its action had to await unanimous approval, and 
the Committee on Amendments proposed to add to the Nether- 
lands’ proposal a provision that “ these matters shall be decided 
by a three-fourths majority, in which there shall be included the 
votes of all the Members of the League represented on the Coun- 
cil.” But such an amendment was thought to be unnecessary by 
the first committee of the Second Assembly.** 

The method of allocating expenses gave greater difficulty. 
“The apportionment of the expenses of the International Bureau 
of the Universal Postal Union” was fixed with reference to a 
much smaller budget, and when applied to the expenses of the 
League it soon became obvious that the scale of apportionment 
then prevailing would not work. Two alternative courses sug- 
gested themselves — the modification by the Postal Union of its 
scheme of apportionment, or the modification of the Covenant. 
In May, 1920, the Council sought the assistance of the forth- 
coming Financial Conference at Brussels, which set up a com- 
mittee of experts to explore the question. This committee ap- 
proached the Swiss Federal Council with reference to changing 
the Postal Union’s apportionment, and secured a promise of its 
good offices. The fourth committee of the First Assembly de- 
liberated on the matter while the Universal Postal Congress was 
in session at Madrid. Numerous suggestions of amending the 
Covenant arose in the discussion, and the Indian delegate pro- 
posed an amendment to the Covenant to establish an independent 
scale of apportionment. The First Assembly contented itself with 
requesting the Council to appoint a special committee on alloca- 
tion, and after negotiations with the Postal Union this committee 
came to the conclusion that the Covenant should be amended. 
Meanwhile the Committee on Amendments had approved a 
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88 Document A. 24. 1921. V, p. 14. 
89 See Recorps oF Seconp AssEMBLY, 1 Meetings of Committees, 98-100. A 
sub-committee had previously approved the proposed amendment, however. See 
ibid., 179-180. 
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Netherlands proposal that the Covenant be amended to leave the 
matter of allocation in the control of the Assembly. The Second 
Assembly therefore decided to promulgate three amendments to 
Article 6: (1) to replace the last paragraph with the provision 
that “the expenses of the League shall be borne by the Members 
of the League in the proportion decided by the Assembly ”; (2) 
to add a paragraph providing for a temporary allocation until a 
permanent allocation could be made by the Assembly; and (3) 
to add a new annex setting forth the baréme for this temporary 
allocation.” Three protocols embodying these amendments were 
opened for signature on October 5, 1921, and the first of them, 
replacing the last paragraph of Article 6, came into force on 
August 13, 1924. The work of the Committee on Allocation was 
continued after the Second Assembly, and in view of its report 
the Third Assembly asked the Council to notify the members of 
the League that it was no longer necessary to ratify the other 
two protocols of amendment to Article 6. A permanent and final 
baréme for allocating expenses has not yet been agreed upon, a 
temporary baréme being adopted each year.” 

A third question which has given difficulty in connection with 
the application of Article 6 relates to arrears in the payment of 
contributions; but it has not been a subject of proposed amend- 
ment. 

Article 7. No amendment of this article has been proposed. 

Article 8. No amendment of this article has been proposed. 

Article 9. In 1921, the Committee on Amendments had be- 
fore it a proposal of the French Government that Article 9 be 
amended to read: *” 


“ A permanent Commission shall be constituted to advise the Coun- 
cil on the execution of the provisions of Articles 1 and 8, and to 
proceed, at such a time and in such a manner as may have been previ- 
ously agreed upon by the Governments, to such enquiries as the 





90 This was also denominated an amendment to Article 6. Document C. L. roo. 
1921. V, Annexe 2. 

91 See an excellent study, Vét~mar, Les Finances DE LA Société pes NATIONS 
(1924). 

92 Document A. 24. (1). 1921. V, p. 7. The French proposal may be taken 
to have some relation to Article 213 of the Treaty of Versailles, and to the 
corresponding article in other peace treaties. 





AMENDMENT OF THE LEAGUE COVENANT gag 


Council shall deem necessary, apart from the investigations specially 
provided for in the stipulations concerning military, naval or air 
questions in the various Treaties of Peace. 

“ This Commission shall further be instructed by the Council to 
supply it with information on military, naval and air questions, and 
particularly to make provision for and enquire into the circumstances 
calling for such immediate action as the Council, by virtue of Article 
16, might be called upon to recommend to the Members of the League. 

“In cases of urgency, the Commission might be asked by the 
Council to lay before it any measures which could be carried into 
immediate effect.” 


This proposal seemed to call for a “ preliminary examination by 
experts,” and the Committee on Amendments postponed its con- 
sideration pending a report by the Permanent Advisory Commit- 
tee for Military, Naval, and Air Questions and the Temporary 
Mixed Commission on Reduction of Armaments. But apparently 
such reports have not been forthcoming. 

Article ro. No other article in the Covenant has been the sub- 
ject of such acrimonious opposition and such fervent defense as 
Article 10. At the First Assembly, the Canadian delegation be- 
gan its long fight against the article, proposing its deletion. The 
Committee on Amendments sought a basis for considering this 
proposal by requesting a Committee of Jurists, originally created 
to study Article 18, to say “what obligations does Article 10 
impose on Members of the League, in addition to and apart from, 
the obligations contained in the other Articles of the Covenant? ” 
The jurists concluded that “although Article 10 lays down no 
general rule of procedure and contains no obligation which can- 
not be found elsewhere in the Covenant, it nevertheless possesses 
a certain value of its own.” ** The Committee on Amendments, 
after an independent study, decided that any change in Article 
10 would be premature, but proposed an interpretative resolution 
for consideration by the Second Assembly; * but there action 
was postponed until the Third Assembly.*’ In 1922, however, 





98 For the jurists’ report, see Document A. 24 (1). 1921. V, pp. 10-14. 

®4 See Recorps or SeconD AssEMBLY, Plenary Meetings, 694. 

5 The Committee on Amendments presented a short report on the subject to 
the Third Assembly, making no further recommendation. See Recorps or THIRD 
AssEeMBLy, Minutes of First Committee, 79. 
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the Canadian delegation did not maintain its suggestion of dele- 
tion, but it proposed to amend Article 10 by adding: °° 


“, . taking into account the political and geographical circum- 
' stances of each State. 

“The opinion given by the Council in such cases shall be regarded 
as a matter of the highest importance, and shall be taken into con- 
sideration by all the Members of the League, which shall use their 
utmost endeavours to conform to the conclusions of the Council; but 
no Member shall be under the obligation to engage in any act of 
war without the consent of its Parliament, Legislature or other repre- 
sentative body.” 


This proposal was adjourned to the Fourth Assembly, after vig- 
orous defense of Article 10 by the French and Persian delega- 
tions. In the interim between the Third and Fourth Assemblies, 
the Council sought the observations of all members of the League, 
and the replies of twenty-five governments were laid before the 
Fourth Assembly.®’ After long deliberation, the following inter- 
pretative resolution was voted on: 


“The Assembly, desirous of defining the scope of the obligations 
contained in Article 10 of the Covenant so far as regards the points 
raised by the delegation of Canada, adopts the following resolution: 


It is in conformity with the spirit of Article 1o that, in the 
event of the Council considering it to be its duty to recommend 
the application of military measures in consequence of an aggres- 
sion or danger or threat of aggression, the Council shall be bound 
to take account, more particularly, of the geographical situation 
and of the special conditions of each State. 

It is for the constitutional authorities of each Member to decide, 
in reference to the obligation of preserving the independence and 
the integrity of the territory of Members, in what degree the 
Member is bound to assure the execution of this obligation by 
employment of its military forces. 

The recommendation made by the Council shall be regarded as 
being of the highest importance, and shall be taken into considera- 
tion by all the Members of the League with the desire to execute 
their engagements in good faith.” 





96 Tbid., 23-24. 
97 The Fourth Assembly also had before it a resolution adopted by the Insti- 
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Twenty-nine members voted in favor of this resolution, but there 
were twenty-two abstentions and absences, and Persia voted in 
opposition.°* The resolution was therefore declared “not 
adopted.” The subject was not raised in the Fifth Assembly in 
1924. | 

Article 11. No amendment of this article has been proposed. 

Article 12. When in 1918 the three Scandinavian govern- 
ments interested themselves in drafting a scheme for organizing 
the League of Nations, a prominent place in their plans was given 
to the institution of conciliation commissions.*® Their suggestions 
were placed before the League of Nations Commission at Paris 
in March, 1919,*°° but were not embodied in the Covenant. In 
1920, therefore, the Norwegian and Swedish governments pro- 
posed to amend Articles 12, 13, and 15 of the Covenant, and to 
add an elaborate new annex providing for commissions of arbi- 
tration and conciliation.*°* The amendments to Article 12 would 
have added “ judicial settlement” to arbitration or inquiry by 
the Council, as a third alternative to be coupled with the pro- 
posed new procedure for conciliation. The Portuguese delegates 
submitted a proposal in the same sense to the First Assembly. 
The Committee on Amendments failed to recommend any concilia- 
tion procedure in addition to that for which the Covenant pro- 
vides, but recommended that Article 12 be amended to include 
mention of “ judicial settlement,” such as might be effected by 
the new Permanent Court of International Justice.°* The Sec- 
ond Assembly followed this course, and promulgated a “ drafting 
amendment ” to Article 12, inserting the words or judicial settle- 





tute of International Law on August 10, 1923. See REcorps or FourtH ASSEMBLY, 
Meetings of First Committee, 56-57. 

98 An error seems to have slipped into the records at this point; Roumania is 
not listed either among the states voting or among the states absent or abstain- 
ing. See Recorps oF FourtH AssEMBLyY, Plenary Meetings, 87. 

99 Norway, Utenriksdepartementet, Norges tilslutning til Folkenes Forbund, 
bilag 1, pp. 12-26. 

100 See ibid., 35; 1 Les Oricrnes ET L’OEUVRE DE LA SOcIETE DES NATIONS 
(1923), 170-173. 

101 See Recorps oF First ASSEMBLY, 1 Meetings of Committees, 73-89. 

102 The English League of Nations Union had suggested drafting amendments 
to Articles 12, 13, 14, and 15, mentioning explicitly the judicial procedure “ set 
in motion by the establishment of the Permanent Court of International Justice.” 
Document A. 24 (1). 1921. V, p. 4. 
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ment after arbitration in the first paragraph, and the words or 
judicial decision after the word arbitrators in both paragraphs. 
This amendment was embodied in a protocol which received the 
requisite ratifications and came into force on September 26, 1924. 

The Scandinavian proposal for a special conciliation procedure 
was referred by the Second Assembly to a special committee 
which reported to the Third Assembly, which on September 22, 
1922, adopted an elaborate resolution recommending that con- 
ciliation conventions be concluded by members of the League.'” 
Such conventions have since been adopted by various Powers: 
by Norway and Sweden,’* on June 27, 1924; by Finland and 
Sweden,’” by Finland and Norway *” and by Denmark and Nor- 
way on the same date; and by Esthonia, Finland, Latvia, and 
Poland on January 17, 1925.°” ; 

Article 13. The Scandinavian and Portuguese proposals for 
amending Article 12 also involved amendment of Article 13. It 
had been proposed to delete the word “ generally ” in the second 
paragraph, to add references to “ judicial settlement ” and “ de- 
cisions” in all the paragraphs, and to make specific reference to 
the Permanent Court of International Justice in the third para- 
graph.*** The first of these changes involved the whole problem 
of compulsory arbitration,’ and neither the Committee on 
Amendments nor the Second Assembly was prepared to go so far. 
The other proposals were adopted, however, and embodied in 
a protocol, dated October 5, 1921, which became effective on 
September 26, 1924. 

Article 14. Though the establishment of the Permanent Court 
of International Justice has accomplished the purpose of this 





108 See Recorps or Tuirp ASSEMBLY, 1 Plenary Meetings, 199-200. 

104 See 28 LEAGUE oF NATIONS TREATY SERIES, 309. 

105 See 29 LeaGuE or NATIONS TREATY SERIES, 10. 

106 See ibid., 403. 

107 This Convention, which will be published in the Bulletin de l'Institut In- 
termédiaire International for April, 1925, goes beyond the resolution of 1923, 
however. 

108 See also the proposals of the English League of Nations Union, Document 
A. 24 (1). 1921. V, p. 4. 

109 The Argentine delegates had regarded their proposals relating to arbitration 
and the Permanent Court of International Justice as proposals of amendment to 
Articles 13 and 14; but these were considered as proposals of amendment to the 
Statute of the Court, See Document A. 24 (1). 1921, V, pp. 16-17. 
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article, no amendment to it has been proposed, and its main- 
tenance may be useful in view of the fact that the competence 
of the Court to give advisory opinions derives from it.’*° 

Article 15. The Norwegian and Swedish proposals of 1920 
also involved modification of Article 15.°* The Committee on 
Amendments and the Second Assembly approved a slight “ draft- 
ing amendment,” adding a reference to “ judicial settlement ” in 
the first paragraph of Article 15, and a protocol embodying the 
amendment, opened for signature on October 5, 1921, came into 
effect on September 26, 1924.’” 

Article 16. From the beginning, dissatisfaction has been ex- 
pressed with the drafting as well as the substance of Article 16. 
In 1920, the three Scandinavian Governments proposed that it 
be amended by the addition of the following to the first para- 
graph: 


“At the request of a Member for whom the application of the 
above provisions might entail serious danger, the Council may author- 
ise this Member to maintain intercourse, in such measure as the 
Council shall decide, with the covenant-breaking State.” 


The First Assembly invited the Council to set up an International 
Blockade Commission to consider the application of Article 16, 
and hence the Committee on Amendments did not address itself 
to the Scandinavian proposal; but the International Blockade 
Commission approved the general idea and re-drafted the pro- 
posal.*** The Second Assembly gave prolonged consideration to 
the whole question of the “economic weapon,” and various pro- 
posals of amendment were made by the French, Greek, and 
British representatives. The first and third committees of the 
Assembly devoted much of their time to the various proposals, 
and four amendments, embodied in as many protocols, were 





110 See Hupson, THE PERMANENT CourT OF INTERNATIONAL JUSTICE (1925), 
153 et seq. 

111 The Portuguese delegation adopted the Norwegian proposal as to Article 15. 

112 On September 28, 1923, a special Commission of Jurists was instructed 
to consider certain questions arising out of the interpretation of the Covenant 
and other points of international law. These questions relate chiefly to Article 
15, but the Committee did not propose any modification of the Article. See 
Leacue or Nations Orr. Jour., April, 1924, pp. 523-524. 

118 Document A. 28. 1921. V, p. 7, 
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agreed upon. These amendments would not affect the original 
text of the second, third, and fourth paragraphs of Article 16,""* 
but would involve: 

(1) A re-drafting of the latter part of the first paragraph to 
read as follows: : 


“ 


. . which hereby undertake immediately to subject it to the sev- 
erance of all trade or financial relations, the prohibition of all inter- 
course between persons residing in their territory and persons residing 
in the territory of the Covenant-breaking State, and the prevention 
of all financial, commercial or personal intercourse between persons 
residing in the territory of the Covenant-breaking State and persons re- 
siding in the territory of any other State, whether a Member of the 
League or not.” 


(2) The insertion of a new second paragraph as follows: 


“Tt is for the Council to give an opinion whether or not a breach 
of the Covenant has taken place. In deliberations on this question 
in the Council the votes of Members of the League alleged to have 
resorted to war and of Members against whom such action was directed 
shall not, be counted.” , 


The Second Assembly had declared that “it is the duty of each 
Member of the League to decide for itself whether a breach of 
the Covenant has been committed.” **° 

(3) The insertion of a new third paragraph as follows: 


“The Council will notify to all Members of the League the date 
which it recommends for the application of the economic pressure 
under this Article.” 


(4) The insertion of a new fourth paragraph as follows: 


“ Nevertheless, the Council may, in the case of particular Members, 
postpone the coming into force of any of these measures for a specified 





114 The phrasing of the protocols embodying the second, third, and fourth 
amendments is not a happy one. For instance, the protocol as to the second 
amendment provides, ‘“ The second paragraph of Article 16 shall read as follows.” 
This might be taken to mean that the new text is substituted for the old text of 
' the second paragraph, but the action of the Second Assembly makes it clear that 
the new texts are to be inserted after the first paragraph. Recorps oF SECOND 
AssEMBLY, Plenary Meetings, 800-801, 805 et seq. 

115 Recorps oF Seconp AssEMBLY, Plenary Meetings, 453. 
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period where it is satisfied that such a postponement will facilitate 
the attainment of the object of the measures referred to in the pre- 
ceding paragraph, or that it is necessary in order to minimise the loss 
and inconvenience which will be caused to such Members.” 


In adopting these proposals, the Second Assembly also deter- 
mined that 


“The resolutions and the proposals for amendments to Article 16 
which have been adopted by the Assembly shall, so long as the amend- 
ments have not been put in force in the form required by the 
Covenant, constitute rules for guidance which the Assembly recom- 
mends, as a provisional measure, to the Council and to the Members 
of the League in connection with the application of Article 16.” 


None of the various protocols of amendment to Article 16 has 
been brought into force. Indeed, it would seem unlikely that 
they will ever have effect. At the Fourth Assembly, it was de- 
clared that France could not approve the first amendment to 
Article 16. On July 30, 1923, the British Government proposed 
a redrafting of the proposed amendment to the first paragraph 
of Article 16, to make it read as follows: *** 


“Should any Member of the League resort to war in disregard of 
its covenants under Article 12, 13 or 15, it shall ipso facto be deemed 
to have committed an act of war against all other Members of the 
League, which hereby undertake immediately to subject it to the 
severance of all trade or financial relations, and to prohibit all inter- 
course, even if not between their nationals and the nationals of the 
covenant-breaking State, at least between persons resident within their 
territories and persons resident within the territory of the covenant- 
breaking State, and to prevent all financial, commercial or personal 
intercourse, even if not between the nationals of the covenant-breaking 
State and the nationals of any other State, whether a Member of the 
League or not, at least between persons resident within the territory 
of that State and persons resident within the territory of any other 
State whether a Member of the League or not.” 


Action was postponed by the Fourth Assembly, but in 1924 the 
Fifth Assembly, noting that the amendment proposed by the Sec- 





116 Recorps oF FourtH AssEMBLY, Minutes of First Committee, 42. A slight 
consequent drafting amendment was also proposed to the second paragraph of 
Article 16. 
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ond Assembly “ appears to be open to objections which seem to 
render its entry into force impossible,” and deeming it “no 
longer opportune for further Members of the League to ratify,” 
adopted “in place thereof ” the following: **” 


“ The latter part of the first paragraph of Article 16 of the Covenant 
shall read as follows: 


‘which hereby undertake immediately to subject it to the 
severance of all trade or financial relations and to prohibit all 
intercourse at least between persons resident within their territories 
and persons resident within the territory of the Covenant-breaking 
State and, if they deem it expedient, also between their nationals 
and the nationals of the Covenant-breaking State, and to prevent 
all financial, commercial or personal intercourse at least between 
persons resident within the territory of that State and persons 
resident within the territory of any other State, whether a Member 
of the League or not, and, if they deem it expedient, also between 
the nationals of that State and the nationals of any other State 
whether a Member of the League or not.’ ” 


A protocol embodying this amendment was opened for signature 
on September 27, 1924."** 

Article 17. No amendment of this article has been proposed, 
though Article 16 of the Protocol of Geneva of October 2, 1924, 
would have greatly extended it. 

Article 18. Numerous difficulties arose in the early working 
of Article 18,*° and at the First Assembly in 1920 sentiment de- 
veloped in favor of some modification. The Assembly invited 
the Council to set up a Committee of Jurists to study these diffi- 
culties, and in the report of this committee to the Council and 
Second Assembly, various suggestions of changes were made. 
The first problem was to determine the nature of the treaties and 
international engagements for which registration was required. 
Mr. Balfour (Great Britain) had stated to the Council that while 
the language of Article 18 was clear, it was “not in accordance 





117 VERBATIM ReEcorD oF FirrH ASSEMBLY, 22nd Plenary Meeting, 3. 

118 Document Annexe II 4 C. L. 160. 1924. This protocol was ratified by 
Roumania and the ratification was deposited with the Secretary General on March 
12, 1925. Document C. L. 26. 1925. V. 

119 See Manley O. Hudson, “ The Registration and Publication of Treaties.” 
19 Am. Jour. Int. Law (1925), 273-292. 
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with the real intentions of the Covenant.”**° The Committee 
proposed that in order to enable the Assembly “to adapt the 
principle of compulsory registration to the practical requirements 
which may be revealed by experience,” the first sentence of 
Article 18 should be modified to read: *** 


“Every treaty or international engagement entered into hereafter 
by any Member of the League shall be forthwith registered with the 
Secretariat, and shall as soon as possible be published by it, subject 
to such provisions as the Assembly may unanimously decide upon.” 


A second problem arose from the divergence of views as to the 
legal effect of the provision that “ no such treaty or international 
engagement shall be binding until so registered.” The Commit- 
tee suggested the omission of this “sanction,” or if it be main- 
tained, its modification to read: 


“No such treaty or international engagement, subject to registration, 
shall be binding unless registered with the Secretariat.” 


These proposals were the subject of lively discussion when 
they came before the Second Assembly. A sub-committee of the 
first committee of the Assembly first examined the report of the 
Committee of Jurists; on the basis of the suggestion of the latter 
committee that certain technical agreements be exempted from 
compulsory registration, the sub-committee proposed the adop- 
tion of the following text, either as an amendment to the Cove- 
nant or as part of draft regulations to be adopted by the As- 
sembly: *” 


“Nevertheless it shall not be obligatory to submit for registration, 
in extenso, instruments of a purely technical or administrative nature 
which have no bearing on political international relations, nor instru- 
ments which consist merely of technical regulations defining, without 
in any way modifying, an instrument already registered, or which are 
only designed to enable such an instrument to be carried into effect. 
In such cases the competent party need only submit for registration 
a summary statement mentioning the following: (a) the date of the 
instrument; (b) the contracting parties; (c) its subject.” 





120 MINUTES OF TWELFTH SESSION OF COUNCIL, 5. 
121 Document A. 47. 1921. V, p. 6. 
122 Recorps oF SECOND AsSEMBLY, 1 Meetings of Committees, 169-170. 
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The first committee of the Assembly changed the proposal some- 
what, leaving out the provision for summary registration, and 
adding a new principle of retroactivity. The proposal submitted 
to the Assembly would have amended Article 18 by the addition 
of the following: *” 


“ Nevertheless, if treaties or international engagements are registered 
within three months of the time when they were definitely concluded, 
the effect of the registration will date back to that time. 

“Tt shall not be obligatory to submit for registration instruments of 
a purely technical or administrative nature which have no bearing on 
political international relations, nor instruments which consist merely 
of technical regulations defining without in any way modifying an 
instrument already registered, or which are only designed to enable 
such an instrument to be carried into effect. 

“Regulations adopted unanimously by the Assembly shall lay down 
the way in which these articles shall be applied.” 


The Second Assembly did not adopt this proposal but postponed 
consideration of the matter until 1922; but in the Third Assembly 
it was thought that it would be “ imprudent to derogate from the 
principle of registration and publicity” at least until greater 
experience had been gained.’** 

Article 19. No amendment of this article has been proposed. 

Article 20. No amendment of this article has been proposed. 

Article 21. Two proposals were made to the Committee on 
Amendments looking to a modification of Article 21. The Chi- 
nese Government proposed that it be made to read: **° 


“The Monroe Doctrine is recognised as not incompatible with any 
of the provisions of this Covenant.” 


The Czechoslovak Government proposed that a more elaborate 
drafting be substituted, which would enable the Council or As- 
sembly to approve or promote special agreements between two 
or more members of the League. The two proposals were later 
combined.’** The Committee on Amendments approved the com- 





123 Recorps or SeconD ASSEMBLY, 1 Meetings of Committees, 200. 

124 Recorps oF Tuirp AsseMBLY, Minutes of First Committee, 26-27, 35, 92- 
93; ibid., 1 Plenary Meetings, 218-210. ; 

125 Document A, 24. 1921. V, p. 20. 126 [bid., 29-30. 
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bined proposal by recommending that the following be added to 
Article 21: **” 


“ Agreements between Members of the League tending to define or 
complete the engagements contained in the Covenant for the main- 
tenance of peace, or the promotion of international co-operation, may 
_ not only be approved by the League, but also promoted and negotiated 
under its auspices, provided these agreements are not inconsistent with 
the terms of the Covenant. 

“‘ Special conferences of the Members of the League concerned may. 
be summoned for this purpose by the Council or by the Assembly.” 


In the discussion in the first committee of the Second Assembly, 
the retention of the reference to the Monroe Doctrine as a re- 
gional agreement was insisted upon by the representatives of 
several Latin-American countries.’** It was finally decided that 
no modification should be proposed, though the report unani- 
mously adopted by the Assembly expressly recognized “ the util- 
ity of the ideas” on which the proposals for amendment were 
based. 

Article 22. No amendment of this article has been proposed. 

Article 23. No.amendment of this article has been proposed. 

Article 24. No amendment of this article has been proposed; 
but the last paragraph might well have been slightly re-phrased 
to codrdinate it with the amended Article 6. 

Article 25. No amendment of this article has been proposed. 

Article 26. ‘The various suggestions made by the Committee 
on Amendments for the application of Article 26 did not include 
any proposal of modification; but the first committee of the Sec- 
ond Assembly proposed that the article be re-drafted to read as 
follows: *”° 


“‘ Amendments to the present Covenant, the text of which shall have 
been voted by the Assembly by a three-fourths majority, in which 
there shall be included the votes of all the members of the Council 
represented at the meeting, will take effect when ratified by the Mem- 
bers of the League whose representatives composed the Council when 





127 [bid., 22. 
128 See RecorDs oF SECoND ASSEMBLY, 1 Meetings of Committees, 24, 25, 26. 
129 Jbid., Plenary Meetings, 711-712. 
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the vote was taken, and by the majority of those whose representa- 
tives form the Assembly. 

“Tf the required number of ratifications shall not have been obtained 
within eighteen months after the vote of the Assembly, the proposed 
amendment shall remain without effect. 


“The Secretary-General shall inform the Members of the taking 
effect of an amendment. 


“Any Member of the League which has not at that time ratified the 
amendment is free to notify the Secretary-General within a year of 
its refusal to accept it, but in that case it shall cease to be a Member 
of the League.” 


This was adopted by the Second Assembly with a single change 
of the time limit from eighteen to twenty-two months, and the 
amendments were embodied in three protocols opened for signa- 
ture on October 5, 1921. As these protocols had not taken effect 
in 1923, the Fourth Assembly discussed the delay at some length 
and its first committee devoted itself to a study of the causes. 
Some delegates expressed the opinion that all proposals of amend- 
ments had lapsed by reason of the non-ratification; but the As- 
sembly contented itself with urging that ratification be effected. 
On April 1, 1925, the three protocols embodying amendments to 
Article 26 had been ratified by thirty-two members, and only 
the ratification of Spain was needed to bring them into effect. 

The question has arisen as to the possible effect of the amended 
article on amendments previously proposed, and not yet in force. 
Would the limit of twenty-two months then apply to invalidate 
the pending amendments? Dr. Paulus seems to answer this ques- 
tion in the affirmative, suggesting however that such a result 
might be prevented by the previous ratification of the other 
amendments.**° In this way it may not become necessary to 
deal with the question. Yet in the light of the experience to date, 
it may well be doubted whether the period of twenty-two months 
is not altogether too short. 


This record of five years’ experience with the Covenant is re- 
assuring, from several points of view. In the first place, it indi- 





180 See J. Paulus, supra, 30 Revut GENERALE DE Droir INTERNATIONAL PUBLIC, 
525, 555- 
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cates that in spite of the conditions under which that instrument 
was drawn, in spite of the haste and inadequate consultation that 
were necessary,’ and in spite of the numerous events which 
were not foreseen, the Covenant is proving to be a satisfactory 
basis for the codperation of fifty-five peoples. It is mainly a scaf- 
fold for the organization that is being developed, and fortunately 
most of its dispositions were restricted to general provisions into 
which experience can fill the details. In the second place, it has 
been demonstrated that in spite of all the machinery which must 
be put into operation, changes are possible and the necessity for 
them is generally recognized. No document of such importance 
could be drafted which would serve for all time to come, and if 
Thomas Jefferson considered the Constitution of the United 
States an experiment,’**? how much more experimental was the 
Covenant when viewed in the perspective of the history of inter- 
national relations during the century which preceded 1920. 

It is even more reassuring to note, however, that along with 
this adaptation through formal amendment there has been adap- 
tation through interpretation and construction in the course of 
practical application. While no body has been made competent 
to interpret the Covenant, it is certainly questionable whether 
advisory opinions of the Permanent Court of International Jus- 
tice should be sought to that end.*** Such opinions should nor- 
mally be restricted to the uses which they have already begun to 
serve, to the declaration of law as it is applicable to precise prob- 
lems arising in the course of pending and practical affairs; and 
it is a solid judgment which has to date inclined the Assembly 
and Council to use special commissions of jurists where the mean- 
ing of the Covenant was in doubt.'** The fact that the Covenant 
was drawn in two languages, both versions being authentic, has 





181 See J. Paulus, supra, at 526. 

182 See 10 JEFFERSON, WriTINGs, Ford ed., 43. 

183 Of course, the Court may be called upon to interpret the Covenant in 
connection with its disposition of some matter brought before it; for example, 
in the advisory opinions on the Tunis-Morocco Nationality case and the Eastern 
Carelia case. PUBLICATIONS OF THE PERMANENT CourT OF INTERNATIONAL JUSTICE, 
Series B, Nos. 4 and s. 

184 Such a commission was set up to study the scope of Article 18 in 1921, 
and it was also asked for an opinion on Article 10. The International Blockade 
Commission, created in 1921, made a study of Article 16. And after the Corfu 
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given little difficulty in spite of the inevitable divergences.’ 
But gradually, and not always without difficulty, a practice is 
growing up which will shape many parts of the Covenant and 
give to the instrument as a whole direction and meaning. Its 
elasticity has been proved, and if the will to codperation among 
the peoples of the earth persists, they will not lack the necessary 
juristic basis for making their efforts productive. 


Manley O. Hudson.** 


Harvarp Law ScHOOL. 





crisis in 1923, a special Committee of Jurists studied the interpretation of Articles 
12 to 15. The Committee on Amendments itself may be mentioned in this con- 
nection. 

185 These were studied by the Committee on Amendments and found to involve 
no insuperable difficulties. Document A. 24 (1). 1921. V, p. 5. On the interpre- 
tation of bilingual treaties, see United States v. Percheman, 7 Pet. (U. S.) 51, 
87 (1833). 

136 With the collaboration of Miss Ruth Bache-Wiig. 
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APPENDIX 


THE COVENANT OF THE LEAGUE OF NATIONS? 
(As amended and in force April 1, 1925) 


Tue HicH CONTRACTING PARTIES 


In order to promote international co-operation and to achieve international 
peace and security 

by the acceptance of obligations not to resort to war, 

by the prescription of open, just and honourable relations between nations, 

by the firm establishment of the understandings of international law as the 
actual rule of conduct among Governments, 

and by the maintenance of justice and a scrupulous respect for all treaty 
obligations in the dealings of organised peoples with one another, 

Agree to this Covenant of the League of Nations. 


ARTICLE 1.: The original Members of the League of Nations shall be those 
of the Signatories which are named in the Annex to this Covenant and also 
such of those other States named in the Annex as shall accede without reser- 
vation to this Covenant. Such accession shall be effected by a Declaration 
deposited with the Secretariat within two months of the coming into force 
of the Covenant. Notice thereof shall be sent to all other Members of the 
League. 

Any fully self-governing State, Dominion or Colony not named in the 
Annex may become a Member of the League if its admission is agreed to 
by two-thirds of the Assembly, provided that it shall give effective guarantees 
of its sincere intention to observe its international obligations, and shall ac- 
cept such regulations as may be prescribed by the League in regard to its 
military, naval and air forces and armaments. 

Any Member of the League may, after two years’ notice of its intention 
so to do, withdraw from the League, provided that all its international obli- 
gations and all its obligations under this Covenant shall have been fulfilled 
at the time of its withdrawal. 


ARTICLE 2. The action of the League under this Covenant shall be effected 
through the instrumentality of an Assembly and of a Council, with a perma- 
nent Secretariat. 


ARTICLE 3. The Assembly shall consist of Representatives of the Members 
of the League. 
The Assembly shall meet at stated intervals and from time to time, as 





_ 1 This text is reprinted from Document Annexe 4 C. L. 136: 1924. V; it 
includes the amendments which came into force on August 13, 1924, and Sep- 
tember 26, 1924. The French text is also authentic. Amendments in force are 
printed in italics. 
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occasion may require, at the Seat of the League or at such other place as 
may be decided upon. 

The Assembly may deal at its meetings with any matter within the sphere 
of action of the League or affecting the peace of the world. 

At meetings of the Assembly, each Member of the League shall have one 
vote, and may have not more than three Representatives. 


ARTICLE 4. The Council shall consist of Representatives of the Principal 
Allied and Associated Powers, together with Representatives of four ? other 
Members of the League. These four Members of the League shall be selected 
by the Assembly from time to time in its discretion. Until the appointment 
of the Representatives of the four Members of the League first selected by 
the Assembly, Representatives of Belgium, Brazil, Spain and Greece shall be 
Members of the Council. 

With the approval of the majority of the Assembly, the Council may name 
additional Members of the League whose Representatives shall always be 
Members of the Council; the Council with like approval may increase the 
number of Members of the League to be selected by the Assembly for 
representation on the Council.® 

The Council shall meet from time to time as occasion may require, and at 
least once a year, at the Seat of the League, or at such other place as may be 
decided upon. 

The Council may deal at its meetings with any matter within the sphere of 
action of the League or affecting the peace of the world. 

Any Member of the League not represented on the Council shall be in- 
vited to send a Representative to sit as a member at any meeting of the 
Council during the consideration of matters specially affecting the interests 
of that Member of the League. 

At meetings of the Council, each Member of the League represented on 
the Council shall have one vote, and may have not more than one Repre- 
sentative. 


ARTICLE 5. Except where otherwise expressly provided in this Covenant 
or by the terms of the present Treaty, decisions at any meeting of the As- 
sembly or of the Council shall require the agreement of all the Members of 
the League. represented at the meeting. 

All matters of procedure at meetings of the Assembly or of the Council, 
including the appointment of Committees to investigate particular matters, 
shall be regulated by the Assembly or by the Council and may be decided 
by a majority of the Members of the League represented at the meeting. 

The first meeting of the Assembly and the first meeting of the Council 
shall be summoned by the President of the United States of America. 





2 This number was increased to six by a resolution adopted by the Third 
Assembly ‘on September 25, 1922. The Council is now (April 1, 1925) composed 
of representatives of Belgium, Brazil, the British Empire, Czechoslovakia, France, 
Italy, Japan, Spain, Sweden, and Uruguay. 

8 The Second Assembly proposed an amendment by which the following 
clause would be inserted here: 

“The Assembly shall fix by a two-thirds majority the rules dealing with the 
election of the non-permanent Members of the Council, and particularly such 
regulations as relate to their term of office and the conditions of re-eligibility.” 

This amendment has not come into force (April 1, 1925). 
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ARTICLE 6. The permanent Secretariat shall be established at the Seat of 
the League. The Secretariat shall comprise a Secretary-General and such 
secretaries and staff as may be required. 

The first Secretary-General shall be the person named in the Annex; there- 
after the Secretary-General shall be appointed by the Council with the 
approval of the majority of the Assembly. 

The secretaries and staff of the Secretariat shall be appointed by the 
Secretary-General with the approval of the Council. 

The Secretary-General shall act in that capacity at all meetings of the 
Assembly and of the Council. 

The expenses of the League shall be borne by the Members of the League 
in the proportion decided by the Assembly.* 


ARTICLE 7. The Seat of the League is established at Geneva. 

The Council may at any time decide that the Seat of the League shall be 
established elsewhere. 

All positions under or in connection with the League, including the Sec- 
retariat, shall be open equally to men and women. 

Representatives of the Members of the League and officials of the League 
when engaged on the business of the League shall enjoy diplomatic privileges 
and immunities. 

The buildings and other property occupied by the League or its officials 
or by Representatives attending its meetings shall be inviolable. 


ARTICLE 8. The Members of the League recognise that the maintenance 
of peace requires the reduction of national armaments to the lowest point 
consistent with national safety and the enforcement by common action of 
international obligations. 

The Council, taking account of the geographical situation and circumstances 
of each State, shall formulate plans for such reduction for the consideration 
and action of the several Governments. 

Such plans shall be subject to reconsideration and revision at least every 
ten years. 

After these plans shall have been adopted by the several Governments, the 
limits of armaments therein fixed shall not be exceeded without the concur- 
rence of the Council. 

The Members of the League agree that the manufacture by private enter- 
prise of munitions and implements of war is open to grave objections. The 
Council shall advise how the evil effects attendant upon such manufacture 





* This paragraph was originally worded as follows: 

“ The expenses of the Secretariat shall be borne by the Members of the League 
in accordance with the apportionment of the expenses of the International Bureau 
of the Universal Postal Union.” 

The paragraph in italics came into force as an amendment on August 13, 1924. 
The Second Assembly also proposed to add the following paragraph: 

“The allocation of the expenses of the League set out in Annex 3 shall be 
applied as from January 1, 1922, until a revised allocation has come into force 
after adoption by the Assembly.” ‘ 

The proposed Annex 3 set forth a scheme of units for allocation of expenses, 
and was put into a separate protocol. At the request of the Third Assembly, the 
Council has notified the Members of the League that it is no longer necessary to 
ratify these amendments. See Leacue or Nations Orr. Jour., September, 1924, 
p. 1147. 
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can be prevented, due regard being had to the necessities of those Members 
of the League which are not able to manufacture the munitions and imple- 
ments of war necessary for their safety. 

The Members of the League undertake to interchange full and frank in- 
formation as to the scale of their armaments, their military, naval and air 
programmes and the condition of such of their industries as are adaptable 
to warlike purposes. 


ARTICLE 9. A permanent Commission shall be constituted to advise the 
Council on the execution of the provisions of Articles 1 and 8 and on military, 
naval and air questions generally. 


ARTICLE 10. The Members of the League undertake to respect and pre- 
serve as against external aggression the territorial integrity and existing 
political independence of all Members of the League. In case of any such 
aggression or in case of any threat or danger of such aggression, the Council 
shall advise upon the means by which this obligation shall be fulfilled. 


ARTICLE 11. Any war or threat of war, whether immediately affecting any 
of the Members of the League or not, is hereby declared a matter of concern 
to the whole League, and the League shall take any action that may be 
deemed wise and effectual to safeguard the peace of nations. In case any 
such emergency should arise, the Secretary-General shall on the request of 
any Member of the League forthwith summon a meeting of the Council. 

It is also declared to be the friendly right of each Member of the League 
to bring to the attention of the Assembly or of the Council any circumstance 
whatever affecting international relations which threatens to disturb inter- 
national peace or the good understanding between nations upon which peace 
depends. : 


ARTICLE 12.5 The Members of the League agree that, if there should arise 
between them any dispute likely to lead to a rupture they will submit the 
matter either to arbitration or judicial settlement or to enquiry by the 
Council and they agree in no case to resort to war until three months after 
the award by the arbitrators or the judicial decision, or the report by the 
Council. 

In any case under this Article the award of the arbitrators or the judicial 
decision shall be made within a reasonable time, and the report of the Council 
shall be made within six months after the submission of the dispute. 


ARTICLE 13.5 The Members of the League agree that, whenever any dis- 
pute shall arise between them which they recognise to be suitable for sub- 
mission to arbitration or judicial settlement, and which cannot be satisfac- 
torily settled by diplomacy, they will submit the whole subject-matter to 
arbitration or judicial settlement. 

Disputes as to the interpretation of a treaty, as to any question of inter- 
national law, as to the existence of any fact which, if established, would con- 
stitute a breach of any international obligation, or as to the extent and nature 
of the reparation to be made for any such breach, are declared to be among 





5 The amendments indicated by italics came into force on September 26, 
1924. 
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those which are generally suitable for submission to arbitration or judicial 
settlement. 


For the consideration of any such dispute, the court to which the case is 
referred shall be the Permanent Court of International Justice, established 
in accordance with Article 14, or any tribunal agreed on by the parties to 
the dispute or stipulated in any convention existing between them.® 


The Members of the League agree that they will carry out in full good 
faith any award or decision that may be rendered, and that they will not 
resort to war against a Member of the League which complies therewith. 
In the event of any failure to carry out such an award or decision, the 
Council shall propose what steps should be taken to give effect thereto. 


ARTICLE 14. The Council shall formulate and submit to the Members of 
the League for adoption plans for the establishment of a Permanent Court 
of International Justice. The Court shall be competent to hear and determine 
any dispute of an international character which the parties thereto submit 
to it. The Court may also give an advisory opinion upon any dispute or 
question referred to it by the Council or by the Assembly. 


ArTICLE 15.5 If there should arise between Members of the League any 
dispute likely to lead to a rupture, which is not submitted to arbitration or 
judicial settlement in accordance with Article 13, the Members of the League 
agree that they will submit the matter to the Council. Any party to the 
dispute may effect such submission by giving notice of the existence of 
the dispute to the Secretary-General, who will make all necessary arrange- 
ments for a full investigation and consideration thereof. 

For this purpose the parties to the dispute will communicate to the Secre- 
tary-General, as promptly as possible, statements of their case, with all the 
relevant facts and papers, and the Council may forthwith direct the publica- 
tion thereof. 

The Council shall endeavour to effect a settlement of the dispute, and if 
such efforts are successful, a statement shall be made public giving such facts 
and explanations regarding the dispute and the terms of settlement thereof 
as the Council may deem appropriate. 

If the dispute is not thus settled, the Council either unanimously or by a 
majority vote shall make and publish a report containing a statement of the 
facts of the dispute and the recommendations which are deemed just and 
proper in regard thereto. 

Any Member of the League represented on the Council may make public 
a statement of the facts of the dispute and of its conclusions regarding the 
same. 

If a report by the Council is unanimously agreed to by the Members 
thereof other than the Representatives of one or more of the parties to the 
dispute, the Members of the League agree that they will not go to war with 
any party to the dispute which complies with the recommendations of the 
report. 





® This paragraph was originally worded as follows: 

“For the consideration of any such dispute the court of arbitration to which 
the case is referred shall be the court agreed on by the parties to the dispute or 
stipulated in any convention existing between them.” 
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If the Council fails to reach a report which is unanimously agreed to by 
the Members thereof, other than the Representatives of one or more of the 
parties to the dispute, the Members of the League reserve to themselves 
the right to take such action as they shall consider necessary for the main- 
tenance of right and justice. 

If the dispute between the parties is claimed by one of them, and is found 
by the Council, to arise out of a matter which by international law is solely 
within the domestic jurisdiction of that party, the Council shall so report, 
and shall make no recommendation as to its settlement. 

The Council may in any case under this Article refer the dispute to the 
Assembly. The dispute shall be so referred at the request of either party 
to the dispute, provided that such request be made within fourteen days 
after the submission of the dispute to the Council. 

In any case referred to the Assembly, all the provisions of this, ‘Article and 
of Article 12 relating to the action and powers of the Council shall apply to 
the action and powers of the Assembly, provided that a report made by the 
Assembly, if concurred in by the Representatives of those Members of the 
League represented on the Council and of a majority of the other Members 
of the League, exclusive in each case of the Representatives of the parties 
to the dispute, shall have the same force as a report by the Council concurred 
in by all the Members thereof other than the Representatives of one or more 
of the parties to the dispute. 
























ARTICLE 16.7 Should any Member of the League resort to war in dis- 
regard of its covenants under Articles 12, 13 or 15, it shall ipso facto be 
deemed to have committed an act of war against all other Members of the 
League, which hereby undertake immediately to subject it to the severance 












7 The Second Assembly proposed that Article 16, paragraph 1, be amended 
to read: 

“Should any Member of the League resort to war in disregard of its covenants 
under Articles 12, 13 or 15, it shall ipso facto be deemed to have committed an act 
of war against all other Members of the League, which hereby undertake imme- 
diately to subject it to the severance of all trade or financial relations, the pro- 
hibition of all intercourse between persons residing in their territory and persons 
residing in the territory of the Covenant-breaking State, and the prevention of all 
financial, commercial or personal intercourse between persons residing in the terri- 
tory of the Covenant-breaking State and persons residing in the territory of any 
other State, whether a Member of the League or not.” 

On September 27, 1924, the Fifth Assembly expressed the view that “it is no 
longer opportune for further Members of the League to ratify the said amend- 
a ” to Article 16, paragraph 1, and recommended “ in place thereof” the fol- 
owing: 

“ The latter part of the first paragraph of Article 16 of the Covenant shall 
read as follows: ‘which hereby undertake immediately to subject it to the sever- 
ance of all trade or financial relations and to prohibit all intercourse at least be- 
tween persons resident within their territories and persons resident within the ter- 
ritory of the Covenant-breaking State and, if they deem it expedient, also between 
their nationals and the nationals of the Covenant-breaking State, and to prevent 
all financial, commercial or personal intercourse at least between persons resident 
within the territory of that State and persons resident within the territory of any 
other State, whether a Member of the League or not, and if they deem it expedi- 
ent, also between the nationals of that State and the nationals of any other State 
whether a Member of the League or not.’” 

The Second Assembly also proposed to insert the three following paragraphs: 
“Tt is for the Council to give an opinion whether or not a breach of the Cove- 
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of all trade or financial relations, the prohibition of all intercourse between 
their nationals and the nationals of the covenant-breaking State, and the 
prevention of all financial, commercial or personal intercourse between the 
nationals of the covenant-breaking State and the nationals of any other State, 
whether a Member of the League or not. 

It shall be the duty of the Council in such case to recommend to the several 
Governments concerned what effective military, naval or air force the Mem- 
bers of the League shall severally contribute to the armed forces to be used 
to protect the covenants of the League. 

The Members of the League agree, further, that they will mutually support 
one another in the financial and economic measures which are taken under 
this Article, in order to minimise the loss and inconvenience resulting from 
the above measures, and that they will mutually support one another in re- 
sisting any special measures aimed at one of their number by the covenant- 
breaking State and that they will take the necessary steps to afford passage 
through their territory to the forces of any of the Members of the League 
which are co-operating to protect the covenants of the League. 

Any Member of the League which has violated any covenant of the League 
may be declared to be no longer a Member of the League by a vote of the 
Council concurred in by the Representatives of all the other Members of 
the League represented thereon. 


ARTICLE 17. In the event of a dispute between a Member of the League 
and a State which is not a Member of the League, or between States not 
Members of the League, the State or States not Members of the League shall 
be invited to accept the obligations of membership in the League for the 
purposes of such dispute, upon such conditions as the Council may deem 
just. If such invitation is accepted, the provisions of Articles 12 to 16 inclu- 
sive shall be applied with such modifications as may be deemed necessary 
by the Council. 

Upon such invitation being given, the Council shall immediately institute 
an enquiry into the circumstances of the dispute and recommend such action 
as may seem best and most effectual in the circumstances. 

If a State so invited shall refuse to accept the obligations of membership 
in the League for the purposes of such dispute, and shail resort to war against 
a Member of the League, the provisions of Article 16 shall be applicable as 
against the State taking such action. 

If both parties to the dispute, when so invited, refuse to accept the ob- 
ligations of membership in the League for the purposes of such dispute, the 





nant has taken place. In deliberations on this question in the Council the votes of 
Members of the League alleged to have resorted to war and of Members against 
whom such action was directed shall not be counted, 

“The Council will notify to all Members of the League the date which it 
recommends for the application of the economic pressure under this Article. 

“ Nevertheless, the Council may, in the case of particular Members, postpone 
the coming into force of any of these measures for a specified period where it is 
satisfied that such a postponement will facilitate the attainment of the object of 
the measures referred to in the preceding paragraph, or that it is necessary in order 
to minimise the loss and inconvenience which will be caused to such Members.” — 

None of the proposed amendments to Article 16 has come into force (April 
I, 1925). 
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Council may take such measures and make such recommendations as will 
prevent hostilities and will result in the settlement of the dispute. 


ArTICLE 18. Every treaty or international engagement entered into here- 
after by any Member of the League shall be forthwith registered with the 
Secretariat and shall as soon as possible be published by it. No such treaty 
or international engagement shall be binding until so registered. 


ARTICLE 19. The Assembly may from time to time advise the reconsidera- 
tion by Memvers of the League of treaties which have become inapplicable 
and the consideration of international conditions whose continuance might 
endanger the peace of the world. 


ARTICLE 20. The Members of the League severally agree that this Cove- 
nant is accepted as abrogating all obligations or understandings inter se which 
are inconsistent with the terms thereof, and solemnly undertake that they 
will not hereafter enter into any engagements inconsistent with the terms 
thereof. 

In case any Member of the League shall, before becoming a Member of 
the League, have undertaken any obligations inconsistent with the terms of 
this Covenant, it shall be the duty of such Member to take immediate steps 
to procure its release from such obligations. 


ARTICLE 21. Nothing in this Covenant shall be deemed to affect the validity 
of international engagements such as treaties of arbitration or regional under- 
standings like the Monroe doctrine, for securing the maintenance of peace. 


ARTICLE 22. To those colonies and territories which as a consequence of 
the late war have ceased to be under the sovereignty of the States which 
formerly governed them and which are inhabited by peoples not yet able to 
stand by themselves under the strenuous conditions of the modern world, 
there should be applied the principle that the well-being and development of 
such peoples form a sacred trust of civilisation and that securities for the 
performance of this trust should be embodied in this Covenant. 

The best method of giving practical effect to this principle is that the 
tutelage of such peoples should be intrusted to advanced nations who. by 
reason of their resources, their experience or their geographical position can 
best undertake this responsibility, and who are willing to accept it, and that 
this tutelage should be exercised by them as Mandatories on behalf of the 
League. 

The character of the mandate must differ according to the stage of the 
development of the people, the geographical situation of the territory, its 
economic conditions and other similar circumstances. 

Certain communities formerly belonging to the Turkish Empire have 
reached a stage of development where their existence as independent nations 
can be provisionally recognised subject to the rendering of administrative 
advice and assistance by a Mandatory until such time as they are able to 
stand alone. The wishes of these communities must be a principal considera- 
tion in the selection of the Mandatory. 

Other peoples, especially those of Central Africa, are at such a stage that 
the Mandatory must be responsible for the administration of the territory 
under conditions which will guarantee freedom of conscience and religion, 
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subject only to the maintenance of public order and morals, the prohibition 
of abuses such as the slave trade, the arms traffic and the liquor traffic, and 
the prevention of the establishment of fortifications or military and naval 
bases and of military training of the natives for other than police purposes 
and the defence of territory, and will also secure equal opportunities for the 
trade and commerce of other Members of the League. 

There are territories, such as South-West Africa and certain of the South 
Pacific Islands, which, owing to the sparseness of their population, or their 
small size, or their remoteness from the centres of civilisation, or their 
geographical contiguity to the territory of the Mandatory, and other circum- 
stances, can be best administered under the laws of the Mandatory as integral 
portions of its territory, subject to the safeguards above mentioned in the 
interests of the indigenous population. 

In every case of mandate, the Mandatory shall render to the Council an 
annual report in reference to the territory committed to its charge. 

The degree of authority, control, or administration to be exercised by 
the Mandatory shall, if not previously agreed upon by the Members of the 
League, be explicitly defined in each case by the Council. 

A permanent Commission shall be constituted to receive and examine the 
annual reports of the Mandatories and to advise the Council on all matters 
relating to the observance of the mandates. 


ARTICLE 23. Subject to and in accordance with the provisions of inter- 
national conventions existing or hereafter to be agreed upon, the Members 
of the League: 

(a) will endeavour to secure and maintain fair and humane conditions of 
labour for men, women and children, both in their own countries and in all 
countries to which their commercial and industrial relations extend, and for 
that purpose will establish and maintain the necessary international organisa- 
tions; 

(b) undertake to secure just treatment of the native inhabitants of terri- 
tories under their control; 

(c) will intrust the League with the general supervision over the execution 
of agreements with regard to the traffic in women and children, and the 
traffic in opium and other dangerous drugs; 

(d) will intrust the League with the general supervision of the trade in 
arms and ammunition with the countries in which the control of this traffic 
is necessary in the common interest; 

(e) will make provision to secure and maintain freedom of communications 
and of transit and equitable treatment for the commerce of all Members of 
the League. In this connection, the special necessities of the regions devas- 
tated during the war of 1914-1918 shall be borne in mind; 

(f) will endeavour to take steps in matters of international concern for 
the prevention and control of disease. 


ARTICLE 24. There shall be placed under the direction of the League all 
international bureaux already established by general treaties if the parties to 
such treaties consent. All such international bureaux and all commissions 
for the regulation of matters of international interest hereafter constituted 
shall be placed under the direction of the League. 

In all matters of international interest which are regulated by general 
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conventions but which are not placed under the control of international 
bureaux or commissions, the Secretariat of the League shall, subject to the 
consent of the Council and if desired by the parties, collect and distribute 
all relevant information and shall render any other assistance which may be 
necessary or desirable. 

The Council may include as part of the expenses of the Secretariat the 
expenses of any bureau or commission which is placed under the direction 
of the League. 


ARTICLE 25. The Members of the League agree to encourage and promote 
the establishment and co-operation of duly authorised voluntary national 
Red Cross organisations having as purposes the improvement of health, the 
prevention of disease and the mitigation of suffering throughout the world. 


ARTICLE 26.8 Amendments to this Covenant will take effect when ratified 
by the Members of the League whose Representatives compose the Council 
and by a majority of the Members of the League whose Representatives 
compose the Assembly. 

No such amendment shall bind any Member of the League which signifies 
its dissent therefrom, but in that case it shall cease to be a Member of the 
League. 


ANNEX 


I. OrtGINAL MEMBERS OF THE LEAGUE OF NATIONS, SIGNATORIES OF THE 
TREATY OF PEACE 


United States of America Haiti 
Belgium Hedjaz 
Bolivia Honduras 
Brazil Italy 
British Empire Japan 
Canada Liberia 
Australia Nicaragua 
South Africa Panama 
New Zealand Peru 
India . Poland 
China Portugal 
Cuba Roumania 
Ecuador Serb-Croat-Slovene State 
France Siam 
Greece Czechoslovakia 
Guatemala Uruguay 





8 Article 26, as the Second Assembly has proposed that it be amended, would 
read: 

“ Amendments to the present Covenant the text of which shall have been voted 
by the Assembly on a three-fourths majority, in which there shall be included the 
votes of all the Members of the Council represented at the meeting, will take effect 
when ratified by the Members of the League whose Representatives composed the 
Council when the vote was taken and by the majority of those whose Representa- 
tives form the Assembly. 

“Tf the required number of ratifications shall not have been obtained within 
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States INvITED TO ACCEDE TO THE COVENANT 


Argentine Republic Persia 
Chile Salvador 
Colombia Spain 
Denmark Sweden 
Netherlands Switzerland 
Norway Venezuela 
Paraguay 


II. First SECRETARY-GENERAL OF THE LEAGUE OF NATIONS 
The Honourable Sir James Eric Drummond, K. C. M. G., C. B. 





twenty-two months after the vote of the Assembly, the proposed amendment shall 
remain without effect. 

“The Secretary-General shall inform the Members of the taking effect of an 
amendment. ’ 

“ Any Member of the League which has not at that timie ratified the amend- 
ment is free to notify the Secretary-General within a year of its refusal to accept 
it, but in that case it shall cease to be a Member of the League.” 

This amendment has not come into force (April 1, 1925). 
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SURETYSHIP DEFENSES AND THE NEGOTIABLE INSTRUMENTS Law.' — 
Three principal lines of reasoning are used by the courts to exclude 
suretyship defenses under the Uniform Negotiable Instruments Law. 
The first is that Sections 119? and 120° in connection with Sections 





1 For a criticism and defense of the act in this respect with suggested amend- 
ments, see BRANNAN, THE NEGOTIABLE INSTRUMENTS Law, 3 ed., 313-317, 431-432, 
445, 530-532. 

2 §119. “A negotiable instrument is discharged: — 

1. By payment in due course by or on behalf of the principal debtor; 

2. By payment in due course by the party accommodated, where the instru- 
ment is made or accepted for accommodation ; ; 

3. By the intentional cancellation thereof by the holder; 

4. By any other act which will discharge a simple contract for the payment 
of money; 

5. When the principal debtor becomes the holder of the instrument at or after 
maturity in his own right.” 

8 §120. “A person secondarily liable on the instrument is discharged: — 

1. By any act which discharges the instrument; 

2. By the intentional cancellation of his signature by the holder; 

3. By the discharge of a prior party; 

4. By a valid tender of payment made by a prior party; 

5. By a release of the principal debtor, unless the holder’s right of recourse 
against the party secondarily liable is expressly reserved; 

6. By any agreement binding upon the holder to extend the time of payment, 
or to postpone the holder’s right to enforce the instrument, unless made with the 
assent of the party secondarily liable, or unless the right of recourse against such 
party is expressly reserved,” 


- as * FOO = hee USC 














NOTES 955 


29‘ and 192 ° are exclusive and provide the sole methods of discharge 
on the principle of expressio unius est exclusio alterius. It is most 
forcefully applied to the situation in which an accommodation co- 
maker seeks to be discharged because of an extension of time given 
by a holder to the principal maker, with knowledge of the accommo- 
dation. The specific inclusion of this ground in Section 120 and its 
omission in Section 119 affords support for the contention that the 
act was intended to abrogate it as to primary parties.” But even these 
decisions have been disapproved by writers.*® 

The argument, therefore, loses much of its force when it is applied 
to other suretyship defenses such as refusal of tender from a known 
accommodation maker,® improper dealing with collateral security,?° and 





4 $29. “An accommodation party is one who has signed the instrument as 
maker, drawer, acceptor or indorser, without receiving value therefor, and for the 
purpose of lending his name to some other person. Such a person is liable on the 
instrument to a holder for value, notwithstanding such holder at the time of taking 
the instrument knew him to be only an accommodation party.” 

5 §192. “The person ‘ primarily’ liable on an instrument is the person who 
by the terms of the instrument is absolutely required to pay the same. All other 
parties are ‘ secondarily ’ liable.” 

8 Okla. State Bank v. Seaton, 69 Okla. 99, 170 Pac. 477 (1918); Farmers’ 
State Bank v. Forsstrom, 89 Ore. 97, 173 Pac. 935 (1918); Fox v. Terre Haute 
Nat. Bank, 129 N. E. 33 (Ind. App., 1920); First State Bank of Hilger v. Lang, 
55 Mont. 146, 174 Pac. 597 (1922); Clem v. Chapman, 262 S. W. 168 (Tex. Civ. 
App., 1924). See BRANNAN, Op. cit., 313 et seg. Most of the cases have been of 
this sort. This defense was an accepted rule of suretyship before the act. See 
1 BRANDT, SURETYSHIP AND GUARANTY, 3 ed., 721, note 31; CHi~ps, SURETYSHIP 
AND GUARANTY, 171; DeCortyar, LAw oF GUARANTIES, 3 ed., 422. Its validity is, 
however, doubtful. See Nat. Citizens’ Bank v. Toplitz, 81 App. Div. 593, 81 N. Y. 
Supp. 422 (1903). 

7 §119-4 is not always considered in this connection. Where the point has 
been raised, the sub-section has been held inapplicable. See Cowan v. Ramsey, 
15 Ariz. 533, 140 Pac. sor (1914), for a good example of this type of case. The 
use of the words “ principal debtor” in $119 has also caused some confusion. 
See Wolstenholme v. Smith, 34 Ut. 300, 97 Pac. 329 (1908). 

8 See BRANNAN, Op. cit., 314. See 31 Am. Bar Assn. Rep. 1164. Cf. 1 Am. 
Bar Assn. J. 42. 

9 Jamesson v. Citizens’ Nat. Bank, 130 Md. 75, 99 Atl. 994 (1917). The court 
cites Vanderford v. Farmers’ Nat. Bank, 105 Md. 164, 66 Atl. 47 (1907), as 
binding authority for the proposition that the methods of discharge in § 119 are 
exclusive. The possibility of relief for the accommodation party by mandatory 
injunction is suggested but an equitable plea is overruled. 

10 Merchants’ Nat. Bank v. Smith, 59 Mont. 280, 196 Pac. 523 (1921) ; German 
Am. State Bank v. Watson, 99 Kan. 686, 163 Pac. 637 (1917). In the latter case, 
the defendant had executed a separate note which he had deposited as collateral 
security. This was the note in suit. The result is exceedingly questionable. See, 
contra, Citizens’ Bank v. Douglass, 178 Mo. App. 664, 161 S. W. 601 (1913); 
Towler v. Mt. Carmel Trust & Savings Bank, 206 Ill. App. 427, 432 (10917). Cf. 
Scandinavian Am. Bank v. Westby, 41 N. Dak. 276, 172 N. W. 665 (1918), per 
Christianson, J. The abolition of suretyship defenses was admitted, but the de- 
fendant counterclaimed for the value of the collateral security which the holder 
was said to have converted by returning to the pledgor. The opinion also appears 
to rest upon the breach of an implied contract to keep the securities safe for the 
accommodation maker. If the latter ground is taken, this result would be reached 
only when, as in this case, there had been dealings between the holder and the 
accommodation party — an inadvisable distinction. The other gtound of decision 
also appears to be unsound in theory. The surety’s equitable interest in the secur- 
ity res was never made the basis of an affirmative action im personam against the 
creditor. The creditor committed no tort in surrendering it to its owner. The 
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failure of the holder to sue the accommodated party at the request of 
the accommodating party."’. Yet courts have so applied it, citing 
earlier cases.on the subject of discharge for extension of time. It is 
submitted that each of these suretyship defenses raises a distinct prob- 
lem, requiring separate treatment if a correct solution is to be obtained. 

To support this line of reasoning, a second is urged: that in order 
to achieve uniformity, the act must be construed as far as possible 
without reference to rules of law not expressed therein.’? It is sub- 
mitted that this is unsound. That the act. is not a complete code is 
admitted.* And while it is undesirable to have a diversity of state 
rulings on questions of suretyship that may be involved, such a result 
appears to be inevitable. Certain it is that the Negotiable Instruments 
Law does not attempt to codify the previously applicable law of 
suretyship. It is almost equally certain that its failure to mention 
suretyship does not excise it from the law of bills and notes.'* 

Some courts, however, have been so impressed with the force of these 
two lines of reasoning, that, in order to reach what they felt to be the 
correct result, they have been forced to make what is submitted to 
be an unfortunate construction of other sections of the act in order to 
avoid obvious injustice.1® Still others have said that whatever be the 
effect of the act at law, the substantial rights of the parties would be 
guarded in equity.’® 

Recently,’’ a third ground has been taken under the influence of 





surety’s right was purely defensive. If the act abolishes this defensive equity, 
the property right would seem to fall with it. See Bank of Conway v. Stary, 
200 N. W. 505, 522 (N. Dak., 1924). 

11 Nat. Bank v. Lowrey, 57 Okla. 304, 157 Pac. 103 (1916); Bank of Conway 
v. Stary, supra. 

12 Vanderford v. Farmers’ Nat. Bank, 105 Md. 164, 66 Atl. 47 (1907); Cellers 
v. Meachem, 49 Ore. 186, 89 Pac. 426 (1907); Union Trust Co. v. McGinty, 212 
Mass. 205, 98 N. E. 679 (1912); Graham v. Shephard, 126 Tenn. 418, 189 S. W. 
867 (1916). 

13 See Union Trust Co. v. McGinty, supra, note 12. 

See UntrorM NEGOTIABLE INSTRUMENTS Law, §196: “In any case not pro- 
vided for in this act the rules of the law merchant shall govern.” 

14 See Evarding v. Toft, 82 Ore. 1, 160 Pac. 1160 (1916), in which recourse 
was had to the general rules of suretyship in order to discharge an indorser. The 
rules of estoppel are not abolished. Bank of Neelyville v. Lee, 193 Mo. App. 
537, 182 S. W. 1016 (1916). Nor does the act supersede the general law of cor- 
porations. Bradley Engineering & Mfg. Co. v. Heyburn, 56 Wash. 628, 106 Pac. 
170 (1910). Nor the defense of coverture. See CrawFrorp, THE ANNOTATED 
NEGOTIABLE INSTRUMENTS Law, 4 ed., 69. It is still necessary to apply the ordi- 
nary rules of agency to discover the authority of one who deals with negotiable 
paper. Vanderford v. Farmers’ Nat. Bank, supra, note 12. And courts differ on 
their construction of waivers on instruments—a most important part of nego- 
tiable instruments law. See Bank of Conway v. Stary, supra, note 10. 

15 Fullerton Lumber Co. v. Snouffer, 139 Ia. 176, 117 N. W. 50 (1908); 
Peoples’ Bank v. Smith, 263 S. W. 475 (Mo. App., 1924). See BRANNAN, of. cit., 


314. 

16 Building & Engineering Co. v. Northern Bank, 206 N. Y. 400, 99 N. E. 1044 
(1912); Knaffle v. Knoxville Banking and Trust Co., 128 Tenn. 181, 159 S. W. 
838 (1913). Cf. Tooke v. Hollingsworth, 5 T. R. 215, 229 (1793), imfra, note 209. 

17 Bank of Conway v. Stary, 200 N. W. 505 (N. Dak., 1924). For the facts 
of this case, see Recent Cases, infra, p. 990. The court said, at p. 509, “ Our 
legislature has distinctly recognized the common law as applicable in certain cases 
in the absence of statute. The Negotiable Instruments Law, however, expressly 
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certain writers,?* based on Section 196.1° The contention is that 
suretyship is a part of the common law and is unknown to the law 
merchant, which is a separate system. It therefore becomes necessary 
to examine the meaning of the term “ law merchant ” and the applica- 
bility of suretyship to it. 

There has been a surprising divergence of opinion on what the term 
“law merchant ” means.?° That the law merchant was at one time 
a separate system of law with its own courts and procedure has now 
been well established.2? By the end of the mediaeval period, how- 
ever, it had become fairly obvious that the future development of 
English commercial law would take place in the central courts. The 
court of Admiralty, the court of Chancery and the court of Requests 
all had mercantile cases before them. When the strict rules as to 
venue were relaxed, the common-law courts became open to foreign 
business.22 Under these conditions it was inevitable that the relation 
between the law merchant and the common law should undergo a 
change. From the time of Coke to Mansfield the law merchant was 
administered as a custom and was pleaded in each case.** It was 
Mansfield who made this uncertain custom into a true branch of the 
common law, formulating the essential principles of the “law merchant ” 
which we regard as fundamental to-day.** 

But even before this time the distinction now insisted on between 





adopts the law merchant, not the rules of the common law as to matters not 
covered therein, and this court is required to take judicial notice thereof. This 
is a distinct legislative recognition of the historical fact that the law merchant 
had a history and had a development distinct and essentially different from that 
of the common law. . . .” 

18 See 1 Am. Bar Assn. J. 43. When an action which has arisen under the 
laws of one of the states is brought in a federal court because of diversity of 
citizenship, the court will not, if the matter be one of “ general commercial law,” 
follow the state decisions if they are in conflict with the doctrines of the Supreme 
Court. Swift v. Tyson, 16 Pet. (U. S.) 1 (1842). The writer finds in this a 
recognition that the law of negotiable instruments is not a part of the common 
law of the states. But the doctrine of that case is not limited to negotiable in- 
struments. See Manley O. Hudson, “The Turntable Cases in the Federal Courts,” 
36 Harv. L. Rev. 826, 827, notes 6, 7. 

19 See note 13, supra. See BRANNAN, Op. cit., 416. 

20 See 1 Am. Bar Assn. J. 42 (separate system of law); 2 Hatspury, Laws 
oF ENGLAND, 459 (custom ratified by legal sanction); Ewart, Estoppet, 373-374 
(part of the common law; doubts the correctness of the term). Cf. BLack. 
Comm. 74, 75, 273. 

*1 For an account of the early history of the law merchant see 5 HotpswortH, 
History oF ENncLisH Law, 1920 ed., 60; Mircuett, Earty History oF THE 
Law Mercuant; ScRUTTON, ELEMENTS OF MERCANTILE Law, c. 1; Francis M. 
Burdick, “ What is the Law Merchant?” 2 Cor. L. Rev. 470. For a very full 
examination of the early cases, see Dunlop v. Silver, 1 Cranch (U. S.) 367 (1801). 

22 See HoLtpsworTH, op. cit., 119, 135-140. 

3 Tt was held as early as 1543 that a custom prevailing inter mercatores per 
totam Angliam was common law and could not be pleaded. Brooxe, ABRIDG- 
MENT, “ Customs,” pl. 59. See Co. Lirr. 182a. Nevertheless actions were brought 
upon the custom of merchants. See 2 StrEET, FounpaTIons oF Lecar Liasmiry, 
347-350. As the courts became more familiar with the actions their scope was 
gradually extended to include those who were not merchants. Woodward v. Row, 
: Keble, 132 (1666); Carter v. Downish, 1 Shower, 124 (1686). But no settled 
principles were worked out. See HotpswortH, oP. cit., 145; SCRUTTON, op. cit., 13. 

*4 See Lickbarrow v. Mason, 2 T. R. 63, 73 (1787); 3 CAMPBELL, Lives OF 
THE Lorp CHIEF JUSTICES, 305. 
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the law of suretyship and the law merchant was not in fact made 
As well in the merchants’ courts as in the central courts, the relation 
of principal and surety was well known.*® The beginnings of the 
rules as to discharge of sureties made their appearance at a time 
when the lex mercatoria was enforced almost exclusively by the 
chancellor.?’ During the seventeenth century when the courts of law 
were beginning to take over both suretyship and negotiable instrv- 
ments, it does not appear that any distinction was made between the 
two “systems.” ** And finally when Lord Mansfield became chief 
justice, he worked out at law the basic rules of both on the same 
equitable principles which had guided the chancellors and have con- 
tinued to guide the courts since his time.*® At the time of the adop. 





25 For an analogical discussion of this problem, see Anan Raymond, “ Surety- 
ship at Law Merchant,” 30 Harv. L. REv. 141. 

26 See “Fair Court of St. Ives” (a. 1270-1324), 1 SELECT CASES ON THE 
Law Mercuant, 23 SELD. Soc., Index heading “ Suretyship.” See especially pp. 
6, 48 (actions for reimbursement by sureties against the principal debtor). At 
p. 6, it is stated: “ ... idem Radulfus non aquietavit ipsum Amisium de pleg- 
iagio undeamerciatus fuit ...”’ See 2 Pottock aNnp Marrianp, History or 
ENGLIsH Law, 185, note 2: “In modern times we use the word pledge when a 
thing is given by way of security. But throughout the middle ages such a thing 
is a gage, a vadium. On the other hand, the word pledge, which answered to the 
AS. borh, was reserved for cases in which there was what we now call surety- 
ship; the plegius was a surety. Thus the common formula Pone per vadium et 
salvos plegios would, according to our modern use of words, become ‘ Exact a 
pledge and safe sureties’.” See also ibid., 191. See Coxe, 2 Inst. *205, com- 
menting on Stat. Westminster I, 1275, c. 23, which abolishes implied suretyship 
of fellow townsmen and members of guilds in the absence of their express under- 
taking to be plegii. In the French in which the statute has come down to us 
the word pledge is used. Cf. Writ de Plegiis Acquietandis, SiR MATTHEW Hatz, 
ComM. ON FITZHERBERT, NATURA BREVIUM, 321. 

27 See 4 Oxrorp STupIEs In SociaL AND LEGAL EisTory, 131, 133-137, 154-155. 
It is hardly conceivable that at this period one who in “reason and conscience” 
might defend as a surety would have a different rule or reasoning applied to him 
because his obligation was upon a bill of exchange. It was not until the action of 
assumpsit was developed that law courts were able fully to cope with either set 
of problems. See STreet, op. cit.; AmrEs, Lectures oN Lecat History, 155. In 
the case of mercantile transactions the common-law courts were further hampered 
by restrictions as to venue. See Phillips v. Eyre, L. R. 6 Q. B. 1, 28 (1870). 

28 See Matynes, Lex Mercatorta (1686). In Chapter 10, suretyship at law 
merchant is discussed and the case is related of one becoming surety on a bill by 
an oral representation of the responsibility of the drawer. The author also de- 
scribes methods of suretyship by means of bills of exchange. See Part II, pp. 9-10. 
Malynes was not a lawyer but a merchant and was no lover of the common law. 
See p. 69. He would hardly have failed to note a distinction had one existed. 

29 “ During the fifteen years that I have sat on the bench I have never known 
any case which established a distinction between courts of equity and courts of 
law on subjects of this kind. I have always thought it highly injurious to the 
public that different rules should prevail in different courts on the same mercantile 
case.... The mercantile law of this country is founded upon principles of 
equity and when once a rule is established in that court as a rule of property, it 
ought to be adopted in a court of law.” Buller, J., in Tooke v. Hollingsworth, 
5 T. R. 215, 229 (1703). See also Evans, Decistons oF MANSFIELD, 509 et SeQ. 
During the early part of the nineteenth century the reasoning in bills and notes 
cases and in cases of “common law” suretyship is cited interchangeably and 4s 
based on the same equitable principles of suretyship. See Boultbee v. Stubbs, 
18 Ves. 20 (1810); Dunn v. Slee, Holt 339, 402 (1816). The cases and dicta 
are collected in Cooper’s Reports, 566 et seg. Equity still exercised jurisdiction 
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tion of the Negotiable Instruments Law, it had been settled by the 
overwhelming weight of authority that in so far as the rules of surety- 
ship were applicable,*° the true relation of the parties on a negotiable 
instrument could be shown by parol evidence.** . 

The conclusions from these facts would seem to be clear. Far from 
being parts of opposed systems of law, the rules for the protection 
of accommodation and secondary parties on negotiable instruments 
are basically the same as those for the protection of sureties in general. 
Both are founded on the same principles of fairness. If the term 
“law merchant ” as used in the act has any meaning at all it means 
the law of negotiable instruments as worked out by the courts.** The 
contrary situation argued for, if it ever did exist, has certainly not 
been the law for three hundred years. Undoubtedly the Negotiable 
Instruments Law should be construed to achieve uniformity. De- 
cisions of other jurisdictions should be given great weight and the act 
itself should be given the utmost effect on matters of the law of bills 
and notes. But the act is not complete and does not purport to be 
complete. Concededly just rules should not be overthrown by im- 
plication in order to achieve partial uniformity in a field in which 
complete uniformity is impossible in the present state of the law. 





TESTAMENTARY Hearsay. — The liberality with which the recog- 
nized exceptions to the hearsay rule are extended to justify the ad- 
mission in evidence of the declarations of a deceased testator, together 
with the tendency to recognize an independent exception under which 
such utterances may be received, necessitates the separate consideration 
of such declarations. Since they may be offered in many forms, and 
for many purposes, any analysis must take into account the several 





over this class of cases. See 1 SPENCE, EQUITABLE JURISDICTION OF THE COURT 
or CHANCERY, *638. 

30 It is, of course, fundamental that from the very nature of the transaction 
contemplated in using a negotiable instrument, there may be certain suretyship 
equities which are not applicable. See Srearns, SuRETYSHIP, 1 ed., §123. Cf. 
Trimble v. Thorne, 16 Johns. (N. Y.) 152 (1819). The fields are not coextensive 
but overlapping. It is for this reason that each problem must be separately 
worked out with reference to whether or not it lies in a field which the act may 
properly be said to cover. 

31 See CHALMERS, BILLS or EXCHANGE, 7 ed., 243-244. The American cases 
may be found collected in 59 U. or Pa. L. Rev. 531, note 92, 534, note 95, 535, 
note 100. 

82 Tt is not intended to assert that the “law merchant” of today does not 
have certain distinctive characteristics as a result of its origin. There is no doubt 
that it has features of adaptability not possessed by some other branches of the 
law. It has asserted these continually since Lord Holt’s defeat by the Statute of 
Anne. See Eichner v. Bowery Bank, 24 App. Div. 63, 48 N. Y. Supp. 978 (1897) ; 
Goodwin v. Robarts, L. R. 10 Ex. 337, 346, 351 (1875). Cf. CHALMERS, op. cit., 
Iki, But this adaptability is certainly not peculiar to it. 

_ It is questionable whether, in any event, a court should give a precise, tech- 
nical, historical meaning to words in a statute of this kind. Whatever be the 
true meaning and scope of “law merchant,” quaere whether the legislatures adopt- 


Ke - Negotiable Instruments Law used it in any other sense than commercial 
aw 
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types of statements, the time of their utterance, and the varied issues 
on which they may bear. 

The fact in issue may be the mental state or intent of the testator, 
Declarations of the testator are not hearsay, and are thus clearly 
admissible, when the fact of their utterance, independently of any 
consideration of their truth, affords ground for inference as to the 
mental state of the declarant: The most frequent occasion? for such 
use of these statements is presented when testamentary capacity is in 
issue.* ; 

When the issue is the intent which accompanied the testator’s ad- 
mitted destruction or mutilation of his will, his contemporaneous 
declarations may be admitted to prove the existence of such intent.‘ 
Here, they are clearly hearsay, but are admissible under the exception 
to the hearsay rule which allows the use of declarations of present 
intent when the existence of such intent is in issue. Likewise, when 
' “ undue influence ” is alleged, the testator’s statements of intention, or 
of likes and dislikes are admissible® since they tend to show whether 





1 See Shailer v. Bumstead, 99 Mass. 112, 120 (1868); Lane v. Moore, 151 
Mass. 87, 90, 23 N. E. 828 (1890). See Edmund M. Morgan, “A Suggested 
Classification of Utterances Admissible as Res Gestae,” 31 Yate L. J. 229, 232. 

2 Another instance is the use of the declarations of an illiterate testator, mani- 
festing familiarity with the contents of a will, to prove that he had executed the 
will intelligently. Maxwell v. Hill, 89 Tenn. 584, 15 S. W. 253 (1801). 

3 They ate universally admitted to show insanity or mental weakness. Water- 
man v. Whitney, 11 N. Y. 157 (1854); Shailer v. Bumstead, supra; Rusling ». 
Rusling, 36 N. J. Eq. 603 (1883) ; Im re Wheelock’s Will, 76 Vt. 235, 56 Atl. 1013 
(1904). 

4 Usually evidence is offered to show that the destruction was intended as a 
revocation. In re Glass’s Estate, 15 Colo. App. 377, 60 Pac. 186 (1900). The 
question may be as to whether the revocation was done with intent to revive an 
earlier will. Blackett v. Ziegler, 153 Ia. 344, 133 N. W. go1 (1011). 

5 An eminent authority maintains that such contemporaneous utterances are 
not hearsay, being admitted as the verbal part of the act of which they 
form a part, to explain that act. 3 Wicmore, Evmence, 2 ed., §§ 1772, 1782. 
But since they are here used to prove the fact asserted —the testator’s intent — 
they seem within the hearsay rule, and admissible only under the “ mental state” 
exception. See Edmund M. Morgan, supra, 31 YALE L. J. 229, 233. Such declara- 
tions are sometimes admitted under the convenient, if obscure, res gesta exception. 
In re Glass’s Estate, supra, note 4. 

6 The issue of “ undue influence” would seem to involve two questions. (1) 
Were certain acts done which might have had a coercive effect on the testator? 
His declarations are not admissible on this inquiry. See infra, note 24. (2) Was 
his volition, as a result, interfered with when he executed the will? His normal 
intentions, before and after that time, are relevant, since a comparison of them 
with the provisions of the will may show inferentially the normality of his mental 
condition at its execution. Declarations manifesting such intent therefore are 
admissible. Henry v. Hall, 106 Ala. 84, 17 So. 187 (1895); Aldrich v. Aldrich, 
215 Mass. 164, 102 N. E. 487 (1913); Hutchins v. Hutchins, 135 Md. 4o1, 109 
Atl. 121 (1919). Further, statements that he is not acting voluntarily may be 
used to show directly such abnormal mental state. Beamer v. Clayton, 82 W. Va. 
580, 96 S. E. 969 (1918); Sanders v. Sanders, 126 Miss. 610, 89 So. 261 (1921). 
See Rusling v. Rusling, 36 N. J. Eq. 603, 607 (1883). But such declarations may 
be rejected if in such form that a jury would probably consider them 4s 
proving the external fact that pressure had been exerted. Smith v. Keller, 295 
N. Y. 39, 98 N. E. 214 (1912); Core v. Core’s Adm’rs, 124 S. E. 453 (Va., 1924) 
Cf., contra, Sanders v. Sanders, supra. 





rahe rkrP aSsoFPa BS BG w~— 


NOTES 961 


he acted voluntarily or under coercion.” Since the existence of a 
mental state at one time may afford ground for an inference of its. 
existence at an earlier or later time,® the testator’s declarations made 
before or after the time of the act which is to be characterized may 
be admitted,® unless so remote as to be logically irrelevant. 

Questions of greater difficulty, upon which the authorities are sharply 
divided, are presented when the issue is as to the occurrence of a 
physical fact, such as the execution of a will claimed to be a forgery, 
the fact of revocation, the contents of a lost will, or the exertion of 
“yndue influence.” A recent case,’° following the decision in Throck- 
morton v. Holt," holds all declarations of the testator inadmissible, 
on the issue of forgery, regardless of the nature of the statements, or 
the time of their utterance. Most courts, however, admit declarations 
of intent, made prior to the fact in issue.** Many go further, and 
allow such declarations to be used to rebut or strengthen the pre- 
sumption of revocation arising from the disappearance of a will last 
seen in the testator’s possession,’® although here the chronological 
relation between the utterances and the fact sought to be shown is 
uncertain. 

But the decisions are in bitter conflict as to the admissibility of 
utterances subsequent to the time of the disputed occurrence. It would 





7 An apparently unjustifiable distinction is made in Illinois. Declarations of 
intention consistent with the will are admissible. Lyman v. Kaul, 275 Ill. 11, 113 
N. E. 944 (1916). But those inconsistent with it are not. Waters v. Waters, 
222 Ill. 26, 78 N. E. 1 (1906); Cheney v. Goldy, 225 Ill. 394, 80 N. E. 289 
(1907). 

8 This is especially true in the case of insanity. See Shailer v. Bumstead, 99 
Mass. 112, 122 (1868). The possibility of a change of the testator’s intention 
should affect only the probative force, not the admissibility, of his statements. 

® Pickens v. Davis, 134 Mass. 252, 257 (1883); Nieman v. Schnitker, 181 
Ill. 459, 55 N. E. 151 (1899) ; Managle v. Parker, 75 N. H. 139, 71 Atl. 637 (1908) ; 
Burton v. Wylde, 261 Ill. 397, 103 N. E. 976 (1914). Former wills would 
seem particularly reliable evidence of intention. See Nieman v. Schnitker, supra; 
In re Loree’s Estate, 158 Mich. 372, 122 N. W. 623 (1909). 

10 Ricketts v. Ricketts, 267 S. W. 597 (Tenn., 1925). For the facts of this 
case, see RECENT CASEs, infra, p. 982. 

1 180 U. S. 552 (1901). Except for a few decisions which have followed it, 
this case stands alone in rejecting prior declarations of intent. 

12 Hoppe v. Byers, 60 Md. 381, 393 (1883); State v. Ready, 78 N. J. L. 500, 
75 Atl. 564 (1910) ; State v. Nieuwenhuis, 43 S. Dak. 198, 178 N. W. 976 (1920) ; 
Atherton v. Gaslin, 194 Ky. 460, 239 S. W. 771 (1922). The admission of declara- 
tions of intent, in non-testamentary cases, to prove a subsequent act, first took 
place at a comparatively recent date. Mutual Life Insurance Co. v. Hillmon, 145 
U. S. 285 (1892). But this use had earlier been sanctioned in the will cases. 
Hoppe v. Byers, supra (1883); Doe d. Shalcross v. Palmer, 16 Q. B. 747 (1851). 
In non-testamentary cases, there is a risk that declarations of intent will be ad- 
mitted when the occurrence of a subsequent act requiring the codperation of 
another than the declarant is in issue. See J. M. Maguire, “ The Hillmon Case — 
Thirty-three Years After,” 38 Harv. L. Rev. 709, 717-718. The fact that in 
the will cases the act to be proved is always that of the testator alone obviates 
this very serious objection, and goes far to justify the greater liberality shown 
in such cases. 

*8 Spencer’s Appeal, 77 Conn. 638, 60 Atl. 289 (1905); Holler v. Holler, 298 
Ill. 418, 131 N. E. 663 (1921). Direct assertions that a will has been destroyed, 
or is still in existence, would seem to be governed by the same principles as 
other post-testamentary statements of fact. 
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seem desirable to distinguish between the kinds of declarations. Post- 
testamentary statements of likes or dislikes might well be admitted. 
Here the danger of intentional misstatement, or of faulty recollection 
— two important objections to hearsay evidence — is less than in the 
case of direct recitals of fact. Moreover, when the declarations are 
in this form, the fact that their bearing on the issue is purely circum- 
stantial will be obvious to the jury; thus there is little chance of their 
being given undue weight. The above considerations seem less ap- 
plicable to subsequent declarations of intention. Since the ordinary 
testator may often suggest the fact that he has made a will of a 
certain tenor by declarations of intent to benefit certain persons and 
- since a jury would be more likely to understand such declarations as 
statements of fact,’® the validity of a distinction between these and 
direct statements of fact appears somewhat dubious;'® and in the de- 
cisions it is not usually taken.’” 

A testator’s subsequent declarations of fact are rejected in a majority 
of jurisdictions..* Some courts, however, approved apparently by 
eminent writers,’® justify the admission of direct statements of fact, 
under an extension of the rule of the Hillmon case, by using them not 
as directly probative of the facts asserted, but as asserting a present 
belief, from which the inference of the occurrence of an act justifying 
the belief may be drawn.*° But this seems nothing more than a 
statement of the usual logical process involved whenever any declara- 
tion of fact is employed to prove a past occurrence.” A recognition 
of the validity of this kind of reasoning would practically nullify the 
hearsay rule. The use of direct statements of past acts to prove the hap- 
pening of such acts would seem justifiable only if we recognize the 





14 Declarations of present emotion are admissible to prove the existence of 
such feeling, when relevant. See 3 WicmMore, Evmence, 2 ed., §1730. The 
existence of such a state of mind may furnish the basis for a further inference 
as to the doing of an act. Lappe v. Gfeller, 211 Pa. St. 462, 60 Atl. 1049 (1905). 
A recent case rejecting such declarations, on the authority of Throckmorton v. 
Holt, seems unsound. Jn re Miller’s Estate, 229 Pac. 851, 854 (Mont., 10924). 

15 This objection would not apply to non-testamentary cases, and in such cases 
the arguments suggested above, as to statements of likes or dislikes, would also 
serve to justify the distinction of subsequent statements of intention from state- 
ments of past occurrences. See J. M. Maguire, supra, 38 Harv. L. Rev. 709, 
721, 723. 

16 But the distinction has been made. Spencer’s Appeal, 77 Conn. 638, 60 
Atl. 289 (1905). 

17 Miller v. Miller, 96 Miss. 526, 51 So. 210 (1910); In re Miller’s Estate, 
229 Pac. 851 (Mont., 1924). 

18 Matter of Kennedy, 167 N. Y. 163, 60 N. E. 442 (1901) ; Spencer’s Appeal, 
supra; Moore v. Parkes, 122 Miss. 301, 84 So. 230 (1920). See authorities col- 
lected in 3 WicmorE, EveENCcE, 2 ed., § 1736. 

19 See 3 Wicmore, EvmeEnce, 2 ed., $1736; 4 CHAMBERLAYNE, EvIDENCE, 
§ 2649. See 6 Corn. L. Q. 201. 

20 Lappe v. Gfeller, 211 Pa. St. 462, 60 Atl. 1049 (1905) ; Keen v. Keen, L. R. 
3 P. & D. 105, 107 (1873). In the latter case Hannen, J., said: “A statement 
made by a testator that he has destroyed his will, although it may not be evidence 
of the fact of the destruction of the will, is evidence of his intention, from which 
the fact of destruction may be inferred.” 

21 See Eustace Seligman, “ An Exception to the Hearsay Rule,” 26 Harv. L. 
Rev. 146, 151, 152. 
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existence of an independent exception to the hearsay rule,”* permitting 
the use of declarations of a testator generally. Many jurisdictions 
have definitely taken this step,?* subject usually to the qualification ** 
that such declarations are admissible only in corroboration of direct 
evidence of the fact in issue.*° 

The frequent absence of more reliable evidence than the testator’s 
declarations, together with the impracticability of applying fine dis- 
tinctions to questions presented in the hurry of a trial, would seem 
to call for a wider recognition of the broad exception applied in 
Sugden v. Lord St. Leonards,”® or for legislation reaching the same 
result.?? 





STATUTORY STANDARDS OF PERSONAL CONDUCT: INDEFINITENESS AND 
UNCERTAINTY AS VIOLATIONS OF DuE Process.— Recent legislative 
efforts to regulate business enterprise in the fields of restraint of trade, 
unfair competition, and rate or price fixing have frequently taken the 





22 The first clear statement of such an exception is to be found in Sugden v. 
Lord St. Leonards, 1 P. D. 154 (1876). It is doubtful whether its existence is 
recognized in England today. See Woodward v. Goulstone, 11 App. Cas. 4609, 

8 (1886). 

” 23 See In re Shelton’s Will, 143 N. C. 218, 224, 55 S. E. 705, 707 (1906). 
Under this exception, the declarations may be introduced to prove the execution 
of a will whose genuineness or execution is disputed. Estate of Johnson, 170 
Wis. 436, 175 N. W. 976 (1920) ; State v. Nieuwenhuis, 43 S. Dak. 198, 178 N. W. 
976 (1920); Atherton v. Gaslin, 194 Ky. 460, 239 S. W. 777 (1922). Or to prove 
the contents of a lost will. Page v. Maxwell, 118 Ill. 581, 8 N. E. 852 (1886); 
McDonald v. McDonald, 142 Ind. 55, 41 N. E. 336 (1895). There is a somewhat 
greater willingness to admit statements that a will has been destroyed, or is still 
in existence, to rebut or strengthen the presumption of revocation arising from 
the disappearance of a will last seen in the testator’s possession. Behrens v. 
Behrens, 47 Ohio St. 323, 25 N. E. 209 (1890); Will of Oswald, 172 Wis. 345, 
178 N. W. 462 (1920) ; McMurtrey v. Kopke, 250 S. W. 309 (Mo., 1923). Since 
this presumption is created to fill a gap where there is ordinarily no evidence, the 
readiness to receive even very doubtful evidence might be expected. Since the 
presumption does not arise when a lost will is not shown to have been in the testa- 
tor’s possession, the admissibility of statements that it had been destroyed would 
seem more questionable in such case. But cf. McElroy v. Phink, 97 Tex. 147, 
76S. W. 753 (1903). 

24 There is a further qualification. Universally, the testator’s declarations are 
not admitted to pfove directly the external fact that “ undue influence” has 
been exerted. Smith v. Keller, 205 N. Y. 39, 908 N. E. 214 (1912); Estate of 
Anderson, 185 Cal. 700, 198 Pac. 407 (1921); Gregory v. Richey, 307 Ill. 210, 
138 N. E. 669 (1923). See note 6, supra. In view of the fact that such state- 
ments are likely to reflect the subjective impression the pressure has made on the 
testator, rather than the objective facts, the qualification seems supportable. 
Moreover, this hearsay exception suggested may well be limited to declarations 
proving acts of the declarant himself. See J. M. Maguire, supra, 38 Harv. L. Rev. 
709, 716. 

25 In re Lambie’s Estate, 97 Mich. 49, 56 N. W. 223 (1893); Lane v. Hill, 68 
N. H. 275, 44 Atl. 393 (1895). 

26 See note 22, supra. 

°7 The Massachusetts statute providing that declarations of a deceased person 
shall not be inadmissible as hearsay, if made in good faith before commencement 
of the action, and on the declarant’s personal knowledge, has apparently withstood 
the test of time. See 1921 Mass. Gen. Laws, c. 233, $65. This statute is, of 
course, not limited to declarations bearing on questions of testamentary disposition. 
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form of the imposition of new standards of conduct for individuals and 
corporations. Because of the complex and varied nature of the modern 
business world, these statutory standards have necessarily been framed 
in very general terms. After the question of the power of the legislature 
to impose new standards in these fields has been conceded, the addi- 
tional question has frequently arisen as to the validity of such standards, 
in view of their indefiniteness, under the due process clauses of the 
Fifth and Fourteenth Amendments. As a result, the Supreme Court 
has attempted to develop a line of demarcation between cases where 
the standard is too indefinite to afford any guide for conduct and those 
whose general terms are referable to some known basis in the world of 
experience. ; 

The requirement of definiteness may be traced to the principle of 
strict construction of criminal statutes... As an ingredient of due 
process, it was first suggested by remarks of Judge Brewer,’ which he 
later applied in Tozer v. United States,? where Section 3 of the Inter- 
state Commerce Act penalizing undue or unreasonable preferences in 
railroad rates was held to furnish too indefinite a standard.* In the 





1 Washington, J., in United States v. Sharp, Pet. C: C. 118, 122 (1815): “ Laws 
which create crimes ought to be so explicit in themselves or by reference to some 
other standard, that all men subject to their penalties may know what acts it is 
their duty to avoid.” See also The Enterprise, 1 Paine, 34, 36 (1810); United 
States v. Locher, 134 U. S. 624, 628 (1889); United States v. Brewer, 139 U. S. 
278, 288 (1891). It may be doubted whether any question of due process need 
have been decided. In federal prosecutions, the Sixth Amendment, “In all 
criminal prosecutions, the accused shall . . . be informed of the nature and cause 
of the accusation,” provided a far more definite protection against conviction for 
vaguely defined offences. Once decided that the question was one of due process, 
there would seem to be no very real distinction between state and federal statutes, 
nor between civil and criminal cases. It could be suggested, however, because of 
the general policy of favoring the defendant in a criminal prosecution, that a less 
definite standard would be valid in a civil case than in a criminal case, since no 
question of protecting life or liberty would then arise. It is extremely doubtful 
whether the courts would recognize any such refined distinction. See Levy Leasing 
Co. v. Siegel, 258 U. S. 242, 249 (1921); A. B. Small Co. v. American Sug. Ref. 
Co., 45 Sup. Ct. Rep. 295 (1925). For the facts of this case, see RECENT CASES, 
infra, p. 981. 

2 Chicago etc. Ry. Co. v. Dey, 35 Fed. 866, 876 (S. D. Ia., 1888), holding § 23 
of the Interstate Commerce Act providing that a railroad shall not charge more 
than a “fair and reasonable rate of toll or make any unjust charge” not so in- 
definite as to be bad, since it has reference to the commission’s schedule. 

8 52 Fed. 917, 919 (E. D. Mo., 1892). 

4 The general principle that a statute may be void because too indefinite had 
been recognized in some earlier state court cases. State v. Mann, 2 Ore. 238 
(1867); Chicago B. & Q. R. R. v. People, 77 Ill. 444 (1875); Ex parte Jackson, 
45 Ark. 158 (1885); Sorrill v. R. R., 75 Ga. 509 (1885) (semble). Later state 
cases are accord. State v. Gaster, 45 La. Ann. 636, 12 So. 739 (1893); L. & N. Ry. 
Co. v. Commissioners, 99 Ky. 132, 35 S. W. 129 (1896); Augustine v. State, 41 
Tex. Cr. App. 59, 52 S. W. 77 (1899); Cook v. State, 26 Ind. App. 278, 59 N. E. 
489 (1901); Matthews v. Murphy, 112 Ky. 47, 63 S. W. 785 (1901); Czarra v. 
Supervisors, 25 App. D. C. 443 (1905) ; Hewitt v. State Bd., 148 Cal. 590, 84 Pat. 
39 (1906); Brown v. State, 137 Wis. 543, 119 N. W. 338 (1900) ; United States 2. 
Capital Traction Co., 34 App. D. C. 592 (1910); State v. International etc. Ry., 
165 S. W. 892 (Tex. Civ. App., 1913). In all these cases statutes were held void 
because of uncertainty, although the question of due process was rarely mentioned 
specifically. 
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Supreme Court, the issue was not squarely recognized until 1908,° when 
counsel in Waters-Pierce Oil Co. v. Texas (No. 1) ° argued that the 
Texas anti-trust law, penalizing contracts and combinations “ reason- 
ably calculated ” to fix prices, was invalid under the principle of the 
Tozer case. The contention was rejected and the doctrine that a pro- 
hibition of “ reasonable ” restraints of trade is sufficiently definite was 
applied in later cases under the Sherman Act with little discussion.’ 
The culminating expression of this view came in Nash v. United States,® 
a prosecution under the Sherman Act, where Mr. Justice Holmes, rely- 
ing on the analogy of criminal liability for negligent homicide, stated 
that a criminal law is not unconstitutional because it throws on men 
the burden of rightly estimating a question of degree, where the act 
is penalized ‘“ according to the degree of danger attending it by common 
experience in the circumstances known to the actor.” 

These last words were the basis of a distinction taken by the same 
justice in International Harvester Co. v. Kentucky, in which the 
Kentucky anti-trust law was held invalid. The act, as construed by 
the state Court of Appeals, made unlawful combinations for the pur- 
pose of fixing a price greater or less than the “real” value of an 
article, the court holding the “real” value to be the “market value 
under fair competition and under normal market conditions.” The 
Supreme Court took the view that no ascertainable standard was pro- 
vided; that to compel men “to guess on peril of indictment what the 
community would have given . . . if the continually changing condi- 
tions were other than they are, to an uncertain extent” was not due 
process.° The decision, though expressly not opposed to the Nash 





5 But see United States v. Reese, 92 U. S. 214, 219-220 (1875); United States 
v. Brewer, 139 U. S. 278, 288 (1891). 6 212 U.S. 86 (1908). 

7 Standard Oil Co. v. United States, 221 U. S. 1, 60 (1911) ; United States v. 
American Tobacco Co., 221 U. S. 106 (1911), referred to in Nash v. United States, 
229 U. S. 373, 377, as having “ established that only such contracts are within the 
act [Sherman Act] as by reason of intent or the inherent nature of the contem- 
plated acts prejudice the public interests.’ Much broader language would be 
hard to imagine. Cf. Sears, Roebuck & Co. v. Fed. Trade Comm., 258 Fed. 307 
(7th Cire., 1919). 

8 229 U. S. 373, 377 (1913). Here the defendants had conspired to restrain 
commerce in naval stores. Holding that a criminal law is not unconstitutional 
because those subject to it must guide themselves by standards of the common law 
in regard to restraint of trade, which were ascertainable, Holmes, J., at p. 377, 
says, “ Apart from the common law as to restraint of trade thus taken up by the 
statute, the law is full of instances where a man’s fate depends on his estimating 
rightly ; that is, as the jury subsequently estimates it, some matter of degree.” 

9 234 U. S. 216 (1914). 

10 See Hughes, J., in Collins v. Kentucky, 234 U. S. 634 (1914): “He was thus 
bound to ascertain the ‘ real’ value, to determine his conduct, not according to 
the actualities of life, or by reference to knowable criteria, but by speculating upon 
imaginary conditions, and endeavoring to conjecture what would be the value 
under other and so-called normal circumstances with fair competition, eliminating 
the abnormal influence of the combination itself.” 

Further applications of the distinction between the Nash and Harvester cases 
followed almost immediately. In Omaechevarria v. Idaho, 246 U. S. 343, 348 
(1917), the word “range” was held to be sufficiently definite for anyone ac- 
quainted with western ranching conditions. In Miller v. Strahl, 239 U. S. 426 
(1915), the words “all in one’s power” were held to make the statutory duty of 
an innkeeper sufficiently plain, since they referred to the scope of human physical 
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case, showed at least one limit beyond which that case would cease to 
apply, and drew the distinction that a statute will be held sufficiently 
definite if it imposes a standard of reasonableness with reference to 
existing facts, while it is invalid if it requires a man to disregard things 
as they are in the world and create for himself a supposititious set of 
circumstances, according to which he must determine his actions at 
his peril. 

Various war-time statutes furnished further necessity for the applica- 
tion of this distinction. Section 4 of the Lever Act * provided “ that 
it is . . . unlawful . . . to make any unreasonable rate or charge in 
handling or dealing with necessaries.” In United States v. Cohen 
Grocery Co.,” a prosecution founded on this clause, it was held in- 
valid because it forbade no specific act and confined investigation “to 
no element inhering in the transaction as to which it provided,” and 
was characterized as the equivalent of “a statute which in terms. . 
punished all acts detrimental to the public interest when unjust and 
unreasonable in the estimation of the court and jury.” Another clause 
of this section forbidding conspiracies to exact excessive prices, was 
later 1° held open to the same attack.'* Strange it is, then, to see the 
Court in Levy Leasing Co. v. Siegel’® hold valid the New York 
Emergency Housing Law ** making a reservation of an “ unjust and 
unreasonable ” rent a defense in an action therefor.‘* The Cohen case 





powers, a fact of common knowledge. See Collins v. Kentucky, supra, note 10; 
American Seeding Machine Co. v. Kentucky, 236 U.S. 660 (1915). See Holmes, J., 
concurring, in Arizona Employers’ Liability Cases, 250 U. S. 400, 432 (1919). 
Cf. United States v. Pennsylvania R. R., 242 U. S. 208, 237, 238 (1916). 

11 4o Strat. aT L. 276, amended by 41 Star. at L. 297. 

12 255 U.S. 81 (1921). 

13 Weeds Inc. v. United States, 255 U. S. 109 (1921). 

14 Pitney and Brandeis, JJ., dissenting in Weeds Inc. v. United States, supra, 
at 111: “ The natural standard, according to which this provision of the act ought 
to be interpreted, is that adopted in the ordinary transactions of men and adhered 
to by the common law, time out of mind—the standard of fair market value; 
the price prevailing under current conditions of supply and demand uninfluenced 
by manipulation.” Fair market value “ uninfluenced by manipulation” cannot 
be said to be very different from value “ under fair competition” in the words 
of Holmes, J., in the Harvester case. One is led inevitably to the result that any 
criterion of market value or price must be qualified whenever combinations or 
unusual economic circumstances are involved, in order to serve as the standard 
intended by the legislature. Market price as such is not the index of reasonableness. 
Reasonableness is something broader, a general legislative concept referable to the 
circumstances, to the price of other goods, into which is read the idea of the 
general comparative prices of commodities in normal times or when unaffected by 
manipulation. Market price is useful as indicating reasonableness, however, where 
the market in one place can be shown to be above or below the market elsewhere, 
taking into account the cost of transportation of commodities between the two 
places. Otherwise, as in the extraordinary circumstances in which such statutes 
as the Lever Act are intended to function, it is useless as a guide because it reflects 
the very combination or overcharging at which the statute is directed. 

15 258 U. S. 242, 249 (1021). 

16 1920 N. Y. Laws, c. 944. “It shall be a defense to an action that such rent 
is unjust and unreasonable and that the agreement under which the same is sought 
to be recovered is oppressive.” 

17 The Siegel case purported to follow Block v. Hirsch, 256 U. S. 135 (1921); 
and Marcus Brown v. Feldman, 256 U. S. 170 (1921), decided under the District 
of Columbia and New York Emergency Rent Laws, respectively. The Acts were 
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was dismissed as not applicable because “ dealing with definitions of 
crimes,” and the standard of the statute is said to be “as definite as 
the ‘just compensation’ standard of the Fifth Amendment.” This 
distinction between criminal and civil standards, however, was aban- 
doned in A. B. Small Co. v. American Sugar Refining Co.,* where 
the same section of the Lever Act which was considered in the Cohen 
case was set up as a defense to an action on a contract to sell sugar 
at an excessive rate. The Court, holding the standard too indefinite 
for civil purposes also, adopted the view that the Lever Act and the 
Housing Act were distinguishable because what was a reasonable return 
on a real estate investment was commercially more certain than what 
was a reasonable price of commodities. This distinction,’® highly 
doubtful from an economic standpoint, is sure to blur the line of 
demarcation between valid generality and unconstitutional vagueness. 
Were it not for the Siegel case, it might be said that the scope of the 
principle of the Harvester case has been extended to render invalid all 
standards which are referable to fluctuating and complicated conditions 
and provide no solid substitute °° for the actual result of the working 
of the law of supply and demand. As it is, since the principles of the 
Nash and Harvester cases have been applied with opposite results to 
similarly worded statutes in the Cohen and Siegel cases, legislatures 
no longer have a reliable guide in framing general statutory standards. 





EQUITABLE SERVITUDES AND THE STATUTE OF FRAUDS. — The nature 
of the rights created by restrictive agreements enforcible in equity 
has been the subject of much dispute.1 This question becomes acute 





held valid, but the point of uncertainty, though raised by counsel, was not 
discussed by the Court. 

18 45 Sup. Ct. Rep. 295 (1925). For the facts of this case, see Recent CAsEs, 
infra, p. 981. Accord, Standard Chemicals, etc. Corp. v. Waugh Chemical Corp., 
231 N. Y. 51, 131 N. E. 566 (1921); Dunman v. South Texas Lumber Co., 252 
S. W. 274, 275 (Tex. Civ. App., 1923). See discussion in note 1, supra. 

19 It is difficult to see any factors which make the general basis of reasonable- 
hess of rentals in wartime more comprehensible than reasonableness in the price 
of commodities. In the case of rentals one must know the present value of the 
capital investment, the cost of maintenance, and the rate of interest in order to 
determine what is a reasonable rent. In the case of commodities, one must find 
the cost of production and marketing, and determine what is a fair profit on the 
transaction for all concerned. Both cases require the investigation of a number 
of elements which are uncertain. In addition, in both cases, there is the legislative 
intent clearly embodied in the statute, that rentals and the price of particular 
commodities shall not increase disproportionately to increases of prices in general. 
This latter intent, having an eye to the comparative prices and rentals in normal 
times, can hardly introduce less uncertainty in the case of real estate rentals than 
in the case of commodity prices. It is submitted that the Cohen Grocery case 
and the Siegel case are indistinguishable upon their facts. 

20 For example, a price fixing administrative commission. Whatever may be 
the doubts of the constitutionality of such a commission from the standpoint of 
delegation of legislative powers, it certainly would take care of the question of 
definiteness of standard. 

1 See Huston, EquiraBte Decrees, 110-114. See James Barr Ames, “ Specific 
Performance for and against Strangers to a Contract,” 17 Harv. L. Rev. 174; 
Austin W. Scott, “The Rights of the Cestui que Trust,” 17 Cor. L. REv. 269, 
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when the restrictive agreement is oral and the Statute of Frauds? is 
set up as a defense in an action for its enforcement. It has been 
suggested that the Statute should not bind courts of equity; * but, 
whatever may have been the intent of its framers, it is well settled 
that the Statute applies both in law and equity.‘ 

The cases reveal no uniformity of approach to or analysis of the 
problem as to whether or not restrictive agreements create “ interests 
in land” within the meaning of section 4 of the Statute of Frauds. 
Some courts, emphasizing the contractual nature of the rights pro- 
tected, hold the Statute inapplicable. Others, emphasizing the anal- 
ogy to legal easements and using the term “ equitable easements ” 
or “ servitudes,” conclude that the Statute applies and refuse to give 
relief.’ These restrictive agreements, as enforced today, undoubtedly 
do create rights both of property and contract; and it might well be 
held that as between the original parties to the agreement it will be 
viewed merely as a promise not to do certain acts, and thus it will 
be enforcible although parol. But when the contract is enforced 


285-286; Harlan F. Stone, “The Rights of the Cestui que Trust,” 17 Cot. L. 
Rev. 467, 482; Harlan F. Stone, “ Equitable Rights and Liabilities of Strangers 
to a Contract,” 18 Cor. L. Rev. 291, 19 Cox. L. Rev. 177. See 21 Harv. L. Rev. 
139; 31 ibid., 876. 

2 29 Car. IL., c. 3, $4 (4). 

3 See Jenxs, A SHort History or EnciisH Law, 224; THAYER, PRELIMINARY 
TREATISE ON EvmENCE, §§ 180, 430. See George P. Costigan, “ Interpretation of 
the Statute of Frauds,” 14 Int. L. Rev. 9. The argument is that the Statute was 
passed as a restraint upon the powers of the jury when the control of the court 
over it was very slight and when the rules of evidence were unsettled. Thus the 
Statute was not intended to be applied to an equity judge sitting without a jury. 

4 See 3 Pomeroy, Equiry JURISPRUDENCE, 4 ed., § 1293; BROWNE, STATUTE 
oF Fraups, 3 ed., § 129. 

5 Many courts enforce these agreements without considering the Statute of 
Frauds. Tallmadge v. East River Bank, 26 N. Y. 105 (1862); Lennig v. Ocean 
City Ass’n, 41 N. J. Eq. 606 (1886); Lewis v. Gollner, 129 N. Y. 227, 29 N. E. 
81 (1891); Nottingham Brick & Tile Co. v. Butler, 16 Q. B. D. 778 (1886); 
Spicer v. Martin, 14 App. Cas. 12 (1888); MacKenzie v. Childers, 43 Ch. D. 
265 (1888). 

6 The argument, though not brought out clearly by any of the courts, is that, 
within the purport of the Statute, an agreement for the sale of land, or of some 
interest in it, contemplates a transfer of some portion of the title; hence an 
agreement to use or not to use premises in a certain way is not within the 
Statute. Bostwick v. Leach, 3 Day (Conn.) 476 (1820); Leinau v. Smart, 11 
Hump. (Tenn.) 308 (1850); Fleming v. Ramsey, 46 Pa. St. 252 (1863); Ware 
v. Langmeade, 2 Ohio Dec. 116 (1894); Hegna v. Peters, 201 N. W. 803 (Ia, 
1925). For the facts of this case, see Recent CAsEs, infra, p. 982. See Browne, 
STATUTE OF FrAups, 3 ed., § 269. 

7 Wolfe v. Frost, 4 Sandf. Ch, (N. Y.) 72 (1846) ; Pitkin v. Long Island R. R., 
2 Barb. Ch. (N. Y.) 221 (1847); Richter v. Irwin, 28 Ind. 26 (1867); Rice v. 
Roberts, 24 Wis. 461 (1869) ; Norton v. Kain, 121 App. Div. 497, 106 N. Y. 
Supp. 129 (1907); Sprague v. Kimball, 213 Mass. 380, 100 N. E. 622 (1913); 
Ham v. Massasoit Real Estate Co., 42 R. I. 293, 107 Atl. 205 (1919); Miller v. 
Babb, 263 S. W. 253 (Tex., 1924). See 2 Trrrany, REAL Property, 2 ed., § 805. 
See Roscoe Pound, “ Progress of the Law — Equity,” 33 Harv. L. Rev. 813, 817; 
Charles Giddings, “ Restrictions on the Use of Land,” 5 Harv. L. Rev. 274, 278. 
See 19 Micu. L. Rev. 219; 7 Cor. L. Rev. 622. 

8 Cf. Fall v. Eastin, 215 U. S. 1, 14 (1909). Holmes, J., argued that the 
decree of the Washington Court ordering the defendant to convey land in Ne- 
braska creates only a personal obligation on his part, but to allow it to affect 
the conscience of a purchaser would be giving it an effect in rem. 
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as against subsequent purchasers with notice,® the result seems to be 
the creation of an equitable interest in land *° rather than the enforce- 
ment of a promise."? 

Many decisions, admitting the applicability of the Statute to these 
restrictions, find grounds for enforcing them on theories of estoppel,'* 
fraud,!* or part performance.’* As applied in these cases, these terms 
seem merely different methods of expressing the same equitable doc- 
trine, rather than distinct grounds for giving the relief..° Estoppel 
is not an accurate term by which to describe the theory on which the 
relief is given, for there is no representation as to an existing fact.'® 
Nor is there any fraud,’* in the majority of cases, unless the term is 
used in a very loose sense. In applying the doctrine of part per- 
formance, courts are by no means agreed on the nature of the acts 
which are sufficient to justify equitable enforcement of an oral con- 
tract within the Statute. The cases seem, however, to reveal two 
rather distinct rules. According to one view, the acts relied on must 
be acts of performance which in themselves suggest the existence of a 
contract.'® The other is broader in scope, and requires only such acts 
in performance of or in reliance on the oral agreement as will lead to 





9 The recording acts give constructive notice to purchasers. Peck v. Conway, 
119 Mass. 546 (1875); Bradley v. Walker, 138 N. Y. 291, 33 N. E. 1079 (1893). 
This renders an equitable servitude just as effective and permanent as a legal 
easement. 

10 See 21 Harv. L. REv. 1309. 

11 Flynn v. New York etc. Ry., 218 N. Y. 140, 112 N. E. 913 (1916); In re 
Nisbet & Pott’s Contract, [1905] 1 Ch. 391, 399, aff’d in [1906] 1 Ch. 386, gor 
et seq., 405, 409. See 21 Harv. L. Rev. 139; 31 ibid., 876. See note 1, supra. 

12 Phillips v. West Rockaway Land Co., 226 N. Y. 507, 124 N. E. 87 (1919); 
Johnson v. Mt. Baker Presbyterian Church, 113 Wash. 458, 194 Pac. 536 (1920) ; 
Nissen v. McCafferty, 202 App. Div. 528, 1905 N. Y. Supp. 549 (1922). See 
ag v. Detroit, 167 Mich. 464, 133 N. W. 317 (1911). See 19 Mica. L. 

Vv. 751. 

13 See Hubbell v. Warren, 8 Allen (Mass.) 173, 178 (1864). 

14 See 1 Wittiams, Venpor & PurCHASER, 3 ed., 471. Contra, Ham v. 
Massasoit Real Estate Co., 42 R. I. 293, 107 Atl. 205 (1919). 

15 The close relation between these ideas is seen when the term “ equitable 
estoppel” or “equitable fraud” is used. See Brown v. Hoag, 35 Minn. 373, 
375, 29 N. W. 135, 137 (1886). Mitchell, J., said, “The change of situation 
necessary to create this equitable estoppel, must, of course, have been made in 
reliance on and in pursuance of the oral agreement and so connected with the 
performance of the contract that, from the nature of the case, the defendant 
should understand it was done in reliance on his agreement.” See 5 Pomeroy, 
Equity JURISPRUDENCE, 4 ed., § 2239. ‘‘The ground is equitable fraud, not an 
antecedent fraud in entering into the contract, but a fraud inhering in the 
consequence of setting up the statute as a defense.” 

16 Clanton v. Scruggs, 95 Ala. 279, 10 So. 757 (1891). It should be imma- 

terial whether the grantor promises that the land will be restricted or that it is 
restricted. The former is a promise, the latter is a representation of law; neither 
of which is sufficient for a true estoppel in pais. See 33 Harv. L. Rev. 112. 
_ 11 There is no fraud in the sense of an intent existing at the time of entering 
into the agreement, not to carry out the promise. It certainly is not fraud to 
refuse to carry out a promise which the law does not regard as binding. See 
Burns v. McCormick, 233 N. Y. 230, 135 N. E. 273 (1922). 

18 Wills v. Stradling, 3 Ves. Jr. 378 (1707); Maddison v. Alderson, 8 App. 
Cas. 467, 487 et seg. (1883). That the acts must be “solely” referable to the 
contract is the expression usually employed by the courts adopting this rule. 
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irreparable injury if the agreement is not enforced.’® It is apparent 
that restrictive agreements, like parol agreements to give easements,” 
are of such a nature that they do not admit of acts of part performance 
explainable only on the hypothesis of the existence of an oral con- 
tract.24 Accordingly, if the doctrine is to be applied at all to these 
agreements, it must be in the latter form. This broad doctrine, al- 
though approved by eminent writers ** and supported by many de- 
cisions, seems an anomaly by which courts of equity have sought to 
avoid the effect of the Statute of Frauds.”° 

It is hard to see why these oral agreements are not also unenforcible 
under the clause of the Statute dealing with contracts “ not to be per- 
formed within one year from the making thereof.” °* In the few cases 


that have considered the question, several reasons have been sug- 
gested why this clause is not applicable, A minority of cases hold 


that this provision is not intended to apply to agreements relating to 
land.* Under this view, if restrictive agreements are held to create 


merely contractual rights, they would not come within either section 


of the Statute. It has also been held that such agreements are capable 
of performance within one year,?*— a view which would certainly 





19 Malins v. Brown, 4 N. Y. 403 (1850). See 5 Pomeroy, Equity Juris- 
PRUDENCE, 4 ed., § 2239. Note how this reasoning approaches the doctrine of 
equitable estoppel in Rerick v. Kern, 14 S. & R. (Pa.) 267 (1826). The courts 
have gone very far in enforcing oral agreements. See Martin v. Martin, 170 Ill. 
639, 48 N. E. 924 (1897); Hancock v. Melloy, 187 Pa. St. 371, 41 Atl. 313 
(1898). 

20 Specific performance has been awarded in such cases upon the theory of 
irreparable injury. Robinson v. Thrailkill, 110 Ind. 117, 10 N. E. 647 (1886); 
East India Co. v. Vincent, 2 Atk. 82 (1740). See Jackson v. Cator, 5 Ves. 687 
(1800) (oral lease). 

21 In cases where a large tract of land has been plotted into building lots 
and all the dwellings thereon have been built on a uniform plan, it may be 
said that the act of building according to such a plan is “solely ” referable to a 
contract for a restriction on the other lots not yet sold. But the act of building 
is not performance of the restrictive agreement; it is not required by the agree- 
ment. The only performance is negative: not building so as to violate the 
restriction; and such refraining from action can never in itself point to the 
existence of a contract. See Buckles v. Kennedy Coal Corp., 134 Va. 1, 114 
S. E. 233 (1922). See 36 Harv. L. Rev. 490. 

‘ 22 See 5 Pomeroy, Equity JURISPRUDENCE, 4 ed., § 2239; CLARKE, Equity, 

135. 
23 See Maddison v. Alderson, 8 App. Cas. 467, 489 (1883). See Jesse Lilien- 
thal “ Judicial Repeal of the Statute of Frauds,” 9 Harv. L. Rev. 455, 456; Roscoe 
Pound, “ Progress of the Law — Equity,” 33 Harv. L. Rev. 929, 935. See 38 
Harv. L. Rev. 524; 13 Cox. L. Rev. 150. 

4 29 Car. II, c. 3, $4 (5). 

25 Young v. Drake, 5 N. Y. 463 (1851); Timmonds v. Taylor, 48 Ind. App. 
531, 06 N. E. 331 (1911). The basis of the argument is that most statutes 
exempt leases for one year and hence a lease for one year to commence in futuro 
should be good. But the difficulty that it is not to be performed within one 
year remains. The courts, to avoid it, argue that this section was not intended 
to apply to contracts relating to land. Contra, Delano v. Montague, 4 Cush. 
(Mass.) 42 (1849) ; White v. Holland, 17 Ore. 3 (1888). See William H. Sergeant, 
“Ts a Verbal Lease for One Year Commencing in the Future within the Pro- 
visions of the Statute of Frauds?” 17 Va. L. Rec. 97. 

26 Hall v. Solomon, 61 Conn. 476, 23 Atl. 876 (1892). The only con- 
tingency on which the agreement could be performed within a year is a change 
in the character of a neighborhood so complete in character that it would be 
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not apply to cases in which the restriction was for a definite term 
exceeding one year." A third view has been that negative contracts 
in general are not within this section.2* One case has held these oral 
agreements to be within the prohibition of this section. In a few 
jurisdictions, if the promisee has fully performed on his side, the 
Statute is not applicable.*° 

On principle, it would seem that the enforcement of oral restrictive 
agreements against subsequent purchasers is forbidden by both sections 
of the Statute, and that no relief can properly be granted in most 
cases under the doctrine of part performance. But courts of equity, 
owing to their general hostility to the Statute,** and influenced by the 
relatively temporary character of these restrictions ** and by the fact 


that they are usually created informally,°* show an increasing will- 
ingness to dispense with the requirement of a writing, 





RicHTs OF EMPLOYER AND EMPLOYEE UNDER WORKMEN’s Com- 
PENSATION ACTS WHEN INJuRY IS CAUSED BY A THIRD Party. — 
When a workman is injured in circumstances under which the employer 
is liable for compensation under a Workmen’s Compensation Act,} 
and a third person is liable for damages on general tort principles, 





inequitable for equity to enforce the restrictions. See note 33, infra. But the 
chances, in so short a time, of so radical a change in the locality are so slight 
as to make restrictive agreements not possible of performance within a year. 

27 The contract would still be unperformed, but the defendant would have 
an excuse for not performing. See 1 Wrixiston, ConTRACTs, § 499. 

28 Leinau v. Smart, 11 Hump. (Tenn.) 308 (1850). A negative contract 
seems to call for performance to the same extent as a positive contract for the 
purpose of this section. See Browne, STATUTE OF FRaups, 3 ed., § 282. 

29 Long v. Cramer Meat & Packing Co., 155 Cal. 402, 101 Pac. 297 (1909). 

30 Fernald v. Gilman, 123 Fed. 797 (Circ. Ct., S. D. Ia., 1903); Bless v. 
Jenkins, 129 Mo. 647, 31 S. W. 938 (1805); Donnellan v. Read, 3 B. & Ad. 899 
(1832). See 5 Corn. L. Q. 73. There would be no possibility of performance 
on one side in the case of mutual restrictive agreements. 

31 The Statute is said to have been honored in its breach rather than in its 
observance. See 23 Cas. & Com. 676. 

82 When, by a change in the character of the locality, the purposes of the 
parties to the agreement can be no longer attained, equity refuses on various 
theories to enforce the restrictions. Fort v. Field, 124 Atl. 314 (N. J., 1923); 
Marston v. Lentz, 124 Atl. 116 (N. J., 1924). Cf. Improvement Co. v. Chad- 
wick, 228 Mass. 242, 117 N. E. 244 (1917). See Roscoe Pound, “ Progress of 
the Law — Equity,” 33 Harv. L. Rev. 813, 817. See 31 Harv. L. Rev. 876; 29 
ibid. 106. There is not much chance, however, of cutting off these restrictions by 
asale to a bona fide purchaser in view of the recording acts. See note 9, supra. 

88 This is seen especially in cases of a general development scheme, where 
the purchaser’s deed, although containing the restrictions as to his own lot, 
often omits an undertaking by the grantor that the whole tract will be so 
restricted. The parties treat this as a subordinate matter, thinking that the 
grantor’s assurance is sufficient. The same considerations apply, though with 
less force, to the situations where there are no building schemes. 

1 Up to 1924, the Workmen’s Compensation Acts had been passed in all of 
the United States except Arkansas, Florida, Mississippi, Missouri, North Caro- 
lina, and South Carolina. See Hux & Wrxin, WorKMEN’s COMPENSATION 
Statute Law. 
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several questions are presented as to the rights and liabilities of the 
three parties. 

In the absence of statutory provision for this situation,’ the employee 
may recover both compensation from the employer and damages from 
the third person.* Since the employer’s liability differs from that of the 
third person in its origin, nature, and amount, there seems to be no basis 
for a construction of the Compensation Act requiring the employee to 
elect between these two rights.* It has been suggested that an employer 
who has paid compensation should be subrogated, without the aid of 
statute, to the rights of the employee against the third person, by 
analogy to subrogation in cases of fire and marine insurance.° The 
basis for subrogation in the latter cases is that the contract is one of 
indemnity for pecuniary loss and that it is inequitable that the insured 
should receive double indemnity by collecting from the insurer and from 
the third person who, in justice, should be the one to pay the loss 
ultimately. But the compensation payable to the workman under 
the Compensation Acts is not in any sense indemnity for his loss. 
Indeed, there can be no true indemnity for a bodily injury. Accord- 
ingly, the real analogy is that to accident and life insurance in which 
the insurer is not subrogated to the insured’s right against the third 
person.® It has also been suggested that where the third person 
should have foreseen that by injuring the employee he would subject 
the employer to liability for compensation, the employer should have 
an independent action against the third person on ordinary principles 
of tort liability.” But courts have usually denied such an action on 
the ground of remoteness.® 





2 All of the American Acts provide for this situation, except those of Arizona, 
Montana, New Hampshire, Ohio, Utah, and West Virginia. See Hix & Wixny, 
op. cit. 

3 Perlsburg v. Muller, 35 N. J. L. J. 209 (1912), commented on in 26 Harv. 
L. Rev. 377; Newark Paving Co. v. Klotz, 85 N. J. L. 432, 91 Atl. o1, aff'd, 
86 N. J. L. 600, 92 Atl. 1086 (1914); Mercer v. Ott, 78 W. Va. 620, 89 S. E. 
952 (1916). The New Jersey Act was amended in 1913 to provide for this 
situation. See 1911-1915 Comp. STAT., 1651. 

A similar result is reached where the plaintiff is entitled to accident or life 
insurance, or pensions. Mo. K. & T. Ry. Co. v. Flood, 35 Tex. Civ. App. 107, 
79 S. W. 1106 (1904); Bradburn v. Great W. Ry. Co., L. R. 10 Ex. 1 (1874) 
(insurance). Geary v. Met. St. Ry. Co., 73 App. Div. 441, 77 N. Y. Supp. 54 
(1902); St. Louis, I. M. & S: Ry. Co. v. Maddry, 57 Ark. 306, 21 S. W. 472 
(1893) (pensions). 

¢ These rights are not two remedies for the same wrong. The right of 
action against the third person is a common-law remedy calculated to give 
damages for an injury caused by his wrong. The employer is guilty of no 
wrong and the amount of compensation recoverable from him is not even 
intended to make whole the injury. His liability grows out of his relation to 
the injured workman, is imposed by statute regardless of fault, depending solely 
on the fact of injury in the employment, and is largely measured not by the 
extent of the injury but by the size of the workman’s weekly wages. 

5 See Thomas P. Hardman, “Common Law Right of Subrogation Under 
Workmen’s Compensation Acts,” 26 W. Va. L. Q. 183. 

® See Hotel Equipment Co. v. Liddel, 124 S. E. 92 (Ga. App., 1924); Em- 
ployers’ etc. Co. v. Indianapolis etc. Co., 144 N. E. 615, 617 (Ind., 1924). See 
26 Harv. L. Rev. 377; 18 Cor. L. Rev. 508, 600. 

7 See 28 Harv. L. Rev. 307. 

8 Interstate Tel. & Tel. Co. v. Public Service Elec. Co., 86 N. J. L. 26, 90 
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Most of the Compensation Acts, however; define the rights of the 
ies in the situation under discussion.? In some of them, the em- 
ployee must elect whether to proceed against the employer or the third 
person; *° in others, he may proceed against both, but may recover 
fom one only; 't while in a third class, he may proceed against and 
recover from both, but the employer is entitled to be indemnified out 
of the amount recovered from the third party.’* All of them,’* how- 
eer, provide that an employer who has paid compensation is sub- 
rogated?* to the rights of the employee against the third party 
wongdoer.‘® This subrogation has given rise to three problems. 

(1) What is the effect of the employer’s concurring negligence on 
the right to which he is subrogated? Some Acts expressly deny the 
right of subrogation to such employers.’® But in the absence of such 
provision, since the Act gives the employer, not a new cause of action, 
but simply the right to prosecute for his own benefit the employee’s 
cause of action,’’ it would seem, strictly, that the employer’s concur- 
ring negligence affords no defense to the third party.’* This result 


Al. 1062 (1914). See Conn. Mut. Life Ins. Co. v. N. Y. etc. R. R. Co., 25 Conn. 
265, 274 (1856). In the New Jersey case, the court took the position that 
the payment of compensation was not a loss at all, but was one of the em- 
ployer’s regular expenses of operation. 

9 Of the forty-two American Compensation Acts, thirty-six expressly provide 
for this situation. See notes 1 and 2, supra. 

10 For example, see 1921 Mass. Gen. Laws, c. 152, § 15. 

11 For example, see 1923 R. I. Gen. Laws, § 1257. 

12 For example, see 1923 Cat. Gen. Laws, Act 4749, § 26. 

To these three classes must be added the unique statute of Wyoming, which 
provides that if there is legal liability in a third person and no legal liability 
(apart from the statute) in the employer, the employee may not recover com- 
pensation at all, but is left to his common-law remedy against the third person. 
See 1920 Wyo. Comp. Srar., § 4323. 

18 Je., all of the thirty-five Acts which deal explicitly with this situation. 

14 Not all the statutes speak of subrogation, but they reach a similar result. 
For example, the California Act requires the employee to notify the employer 
of the commencement of an action against the third person and allows the 
employer then to join in the action. See note 12, supra. 

15 A co-employee is a third person within the contemplation of this pro- 
vision, Churchill v. Stephens, 91 N. J. L. 195, 102 Atl. 657 (1917); Webster v. 
Stewart, 210 Mich. 13, 177 N. W. 230 (1920). But some Acts expressly exclude 
rota employees. See 1913 N. Y. Laws, c. 816, § 29; 1921 Oxia. Comp. Srar., 

7302. 

16 See 1924 GALLAGRER’s Itt. Stat. ANN., c. 48, § 229. Under such circum- 
stances it would seem that the employee should retain his common-law right 
of action against the third person, unless the statute forbids recovery from both 
the employer and the third person. But even where the statute does require 
an election by the employee, if it also provides that a subrogated employer shall 
pay Over to the employee any amount recovered from the third person in 
excess of the sum paid out as compensation, it would seem that the employee 
should have a right of action against the third person for that amount. See 
hote 27, infra. 

17 See Otis Elevator Co. v. Miller & Paine, 240 Fed. 376, 380 (8th Circ., 
Gans Marshall-Jackson Co. v. Jeffery, 167 Wis. 63, 69, 166 N. W. 647, 649 

Id). 

8 But the employee’s contributory negligence would be a bar. Thede v. 
Jefferson Deposit Co., 210 Ill. App. 450 (1918). 

A somewhat similar problem is raised where a negligent beneficiary seeks to 
tecover for a wrongful death under a death statute, which is a true survival 
Statute, and does not give the beneficiary a new cause of action. See Ames & 
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is generally reached in the United States,’® but the English courts have 
read a contrary meaning into the English Statute in order to prevent 
what approaches contribution between joint wrongdoers.?° 

(2) What is the effect of a settlement between the employee and the 
third person? A recent case *! ‘illustrates the general rule that the 
employer’s right cannot be cut off where such a settlement is made in 
bad faith or with knowledge on the part of the wrongdoer of the 
employer’s payment of compensation.?* If, however, the settlement 
is fair in amount and is made without knowledge on the part of the 
- third person of the employer’s payment of compensation, the third 
person should no longer be liable.** But the employer should then 
be able to recover back from the employee the amount of compensa- 
tion paid.** 

(3) If the employer does sue the third person, what damages may 
he recover, and who is entitled to the excess, if there be any, above 
the compensation paid? Of the thirty-five American Acts which con- 
tain subrogation clauses,”° twenty-nine furnish explicit answers to 
these questions, ten limiting the employer’s recovery to the amount 
of compensation paid or payable,”* and nineteen allowing full damages 
but providing that the excess over the amount of compensation be 





SmirH, Cases oN Torts, Pound ed., 373, note 2, and 378, note 1. See Eugene 
A. Gilmore, “Imputed Negligence,” 1 Wis. L. Rev. 193, 201. 

19 See Otis Elevator Co. v. Miller & Paine, supra. See 34 Harv. L. Rev. 562. 

20 Cory & Son, Ltd. v. France, Fenwick & Co., Ltd., [1911] 1 K. B. 114, 
125. 
21 Smith v. Yellow Cab Co. (M. C., Phila. Co.), reported in Leg. Intell., 
Feb. 27, 1925. For the facts of this case, see RECENT CAsEs, infra, p. 992. 

22 Murphy Const. Co. v. Serck, 104 Neb. 398, 177 N. W. 747 (1920). See 
Rosenbaum v. Hartford News Co., 92 Conn. 398, 103 Atl. 120 (1918). The same 
rule applies in cases of insurance subrogation, Hart v, Western R. R. Corp., 13 
Met. (Mass.) 99 (1847). Cf. Conn. Fire Ins. Co. v. Erie Ry. Co., 73 N. Y. 
399 (1878). 

Some Acts expressly require the assent of the employer for the validity of 
any compromise between the employee and the wrongdoer. See 1918 Conn. 
Gen. Laws, § 5346; 1913 N. Y. Laws, c. 816, § 29. 

( a Surety Co. v. Chicago, etc. Ry. Co., 187 Ia. 357, 174 N. W. 329 
I9IQ). 

If the settlement is made before compensation has been awarded, the em- 
ployer will have a defense under those statutes which require an election or 
allow only one recovery. See notes 10 and 11, supra. Under the California 
type of statute, compensation may be awarded, but the amount will be reduced 
by the sum recovered from the third person, if a fair settlement had been 
made; or, if the settlement was not fair, by the sum which would have been 
recovered, if the parties had acted in good faith. See note 12, supra. 

24 See Renner v. Model etc. Co., 191 Ia. 1288, 1306, 1307, 184 N. W. 611, 
619 (1921). Cf. Newcomb v. Cincinnati Ins. Co., 22 Ohio St. 382 (1872). 

25 See note 13, supra. The unique Wyoming statute must be excluded. 

26 These are the Acts of Colorado, Georgia, Indiana, Iowa, Kansas, Kentucky, 
Nevada, Pennsylvania, Rhode Island, and Tennessee. The English Act also 
belongs to this class. The result is that, where damages exceed compensation, 
the employee loses and the third person gains correspondingly by the employee's 
election to take compensation. It is difficult to see the reason for allowing the 
wrongdoer to profit and the employee to lose by an Act which is intended pm- 
marily for the employee’s benefit. The other nineteen Acts are much to be 
preferred in this regard. 
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paid over to the employee.** The New York Act, typical of the 
remaining six,”® provides simply that if the employee elects to take 
compensation, “the awarding of compensation shall operate as an 
assignment of the cause of action against such [third person] . . . to 
the person . . . or insurance carrier °° liable for the payment of such 
compensation .. .”*° A recent case ** under this Act held that the 
insurance carrier may recover the full damages to which the employee 
was entitled.** This seems to be a sound construction of the Act in view 
of its use of the phrase “ assignment of the cause of action,” and since 
there is no reason for allowing the wrongdoer to take the benefit 
of the employee’s election.** But the court also said, in a considered 
dictum, that the insurance carrier is entitled to keep the excess re- 
covered over the amount of compensation paid and the costs of the 
suit.2* The result is that, if compensation is elected, the insurance 
carrier is enriched and the injured employee is impoverished by the 
amount by which the damages recoverable exceed the compensation.*° 





27 These are the Acts of Alabama, California, Connecticut, Delaware, Idaho, 
Illinois, Louisiana, Maine, Maryland, Minnesota, Massachusetts, Nebraska, New 
Jersey, North Dakota, South Dakota, Texas, Vermont, Virginia, and Wisconsin. 
To these may be added the Uniform Workmen’s Compensation Act approved by 
the Commissioners in October, 1914. See 1923 WORKMEN’S COMPENSATION PuB- 
Liciry BurEAU, DicEst OF WORKMEN’s COMPENSATION Laws. 

It should be noted that some Acts, e.g., those of Illinois and Alabama, dis- 
tinguish between a third person who is himself under the Act and one who is not. 
The former is in any case liable only for a sum not exceeding the amount of 
compensation payable; the latter is liable for full damages. 

As to the effect of the employer’s concurring negligence under statutes of this 
general class which also deny to such employer the right of subrogation, see 
note 16, supra. 

28 These are Michigan, New Mexico, New York, Oklahoma, Oregon, and 
Washington. 

29 Most Acts thus expressly provide for subrogation of the insurance carrier. 
In theory that seems superfluous. For, if there is subrogation as between em- 
ployer and employee, the insurance carrier should be subrogated to the rights 
of the employer on ordinary insurance principles. Yet, in the absence of such 
express provisions, it has been held that the insurance carrier is not subrogated. 
Hartford Accident & Indemnity Co. v. Englander, 93 N. J. Eq. 188, 118 Atl. 
628 (1921); Henderson Tel. & Tel. Co. v. Owensboro Tel. & Tel. Co., 192 Ky. 
322, 233 S. W. 743 (1921). See 35 Harv. L. Rev. 343; 21 Micu. L. Rev. 480. 

80 1922 N. Y. Laws, c. 615, § 29. 

31 Travelers’ Ins. Co. v. Brass Goods Mfg. Co., 239 N. Y. 273, 146 N. E. 
377 (1925). For the facts of this case, see REcENT CASEs, infra, p.. 992. 

82 The other alternative would be that the carrier may recover only the 
amount payable as compensation. It was so held in U. S. Fid. & Guar. Co. v. 
N. Y. Rys. Co., 93 Misc. 118, 156 N. Y. Supp. 615 (1916), and, under a very 
similar statute in Oklahoma, in Ridley v. United Sash & Door Co., 224 Pac. 
351 (Okla., 1924). Michigan has reached this result under a slightly different 
yer eae v. Whitehead & Kales Iron Co., 200 Mich. 109, 166 N. W. 
55 (1918). 

33 The New York Act does not even take the distinction drawn by the Illinois 
Act. See note 27, supra. It is submitted, however, that this distinction is un- 
sound. See 12 Inx. L. Rev. 566. 

’¢ The court expressly rejected the suggestion in Royal Indemnity Co. v. 
White Eng. Corp., 120 Misc. 332, 198 N. ¥. Supp. 264 (1923), and Casualty Co. 
v. Swett Elec. Co., 174 App. Div. 825, 162 N. Y. Supp. 107 (1916), to the 
effect that the excess is to be held in trust for the employee. 

35 This construction places the New York Statute in a class of its own, in 
reference to the classification made in notes 26 and 27, supra. 
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It would always be more profitable for the employee to proceed against 
the third person rather than to claim compensation. For, if the amount 
that he actually collects from the third person is less than the amount 
to which he would be entitled as compensation, the insurance carrier 
is bound to make up the difference.*® Hence, the sole advantage that 
an employee may derive from his election to take compensation and 
“assign ” his cause of action is that he may get his money quickly.’’ 
There is no reason for allowing the employer or insurance carrier to 
profit by the employee’s injury.** Nor is such a result required by 
the terms of the Act. The general purpose of the statute seems clearly 
to show that the “assignment” of the employee’s cause of action 
to the person liable for compensation is only for the purpose of se- 
curing his right of indemnity.*® A recognition of this purpose of the 
“assignment ” would seem entirely proper even in view of the absolute 
language of the statute.*° If the employer, or insurance carrier, re- 
covers from the third person more than the amount paid out as com- 
pensation and expended in the suit, the excess should go to the 
employee, just as in any case where a mortgagee realizes on his 
security.*? 





RECENT CASES 


ApDopTION — WILLS — COLLATERAL INHERITANCE BY ADOPTED CHILDREN — 
MEANING OF “ CHILDREN ” IN BEQuEST. — A became the adopted son of X, 
in accordance with a statute which provided that an adopted child should, 
for the purposes of inheritance and succession, be deemed the same as if the 
child had been born in wedlock, except that such child should not be capable 
of taking property expressly limited to the heirs of the body of its adoptive 





86 1922 N. Y. Laws, c. 615, § 29. 

87 It is to be remembered that the amount of compensation for temporary 
disability is measured solely by the employee’s wages and the length of his 
disability; compensation does not attempt to pay for pain and suffering. In 
the usual case, therefore, the damages recoverable are much greater than the 
compensation payable. For example, in So. Surety Co. v. Ry. Co., note 23, 
supra, the damages were $2,300 while the compensation was $572.33. It is 
much to be doubted whether the Workmen’s Compensation Act—a_ remedial 
statute for the benefit of workmen — was ever intended to compel an indigent 
employee to abandon to the insurer his claim for damages in excess of com- 
pensation in order to secure immediate financial assistance. 

88 No statute expressly authorizes such a result. In fact, twenty-nine out of 
thirty-five expressly negative it. See notes 26 and 27, supra. And under the 
remaining six, no case has been found interpreting the statute so as to reach 
this view, while three have been found expressly to the contrary. See note 32, 
supra. 

89 See Woodward v. Conklin & Son, 171 App. Div. 736, 738, 157 N. Y. Supp. 
948, 950 (1916); U. S. Fid. & Guar. Co. v. N. Y. Rys. Co., 93 Misc. 118, 123, 
156 N. Y. Supp. 615, 617 (10916). 

40 See James Barr Ames, “Law and Morals,” 22 Harv. L. Rev. 97, 101. 
See SUTHERLAND, STATUTORY CONSTRUCTION, § 218. 

41 The construction expressed in the principal case, although only a dictum, 
calls for legislation amending the New York Act so as to bring it in line with 
the great majority of American Acts. 
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parents. (1923 Wis. Stat., § 4024.) After the death of X, his brother Y 
died intestate. In a proceeding to administer Y’s estate, the application of A 
to take proofs of heirship resulted in an adjudication that A was not an heir 
of Y. A appealed. Held, that an adopted child is not an heir of the col- 
lateral kindred of his adoptive parents. Judgment affirmed. Jn re Bradley’s 
Estate, 201 N. W. 973 (Wis.). 

T, by a will executed in 1893, devised realty to L for life, one-half of the 
remainder in fee to R, the other half of the remainder in fee to the children 
of L; but if L died without children, then to C. T died in 1894. M be- 
came the adopted child of L in 1910. Subsequently L died. C brought an 
action for partition against R and M. From a judgment sustaining a de- 
murrer to the complaint, C appealed. Held, that M, L’s adopted child, was 
not included within the devise to the children of L. Judgment reversed. 
Casper v. Helvie, 146 N. E. 123 (Ind. App.). 

Although recognized by the civil law, adoption is not a common-law institu- 
tion, and exists in common-law jurisdictions solely by virtue of statutes. See 
1 SCHOULER, Domestic RELATIONS, 6 ed., § 719. The right to inherit prop- 
erty is not a concomitant of adoption. Jacobs v. Duncan, 75 Okla. 71, 181 
Pac. 936. See State ex rel. Walton v. Yturria, 109 Tex. 220, 226, 204 S. W. 
315, 317. It therefore becomes necessary to examine each statute to deter- 
mine exactly what rights are conferred. The general tendency has been to 
construe them strictly as being “in derogation of the common law.” As a re- 
sult, most courts have held that statutes such as those in the principal cases 
do not give the child the right to inherit from the kin of the adopting parent, 
the relationship being regarded as personal to the foster parent and child. 
Hockaday v. Lynn, 200 Mo. 456, 98 S. W. 585. But see Hopkins v. Hopkins, 
190 N. Y. Supp. 796 (Sup. Ct.). But collateral inheritance by adopted 
children has been expressly provided for in some jurisdictions. See MINN. 
Gen. Stat., § 7156; Mass. G. L., c. 210, §7. A related problem arises 
when property is willed to “ children,” “heirs,” or “issue.” It is primarily 
one of construction of the language of the will. The statute then becomes 
important as giving meaning to the words used in the will. See Kates, 
Future INTERESTS, 2 ed., §584. But it is always the intention of the 
testator that the court is seeking to ascertain. Adrain v. Koch, 83 N. J. Eq. 
484, or Atl. 123, aff'd 84 N. J. Eq. 195, 93 Atl. 1083; In re Mitchell’s Will, 
157 Wis. 327, 147 N. W. 332. In some jurisdictions statutes have been 
passed laying down rules of construction for such cases. See Mass. GEN. 
Laws, c. 210, §8. In the absence of statutes, where the intention of the 
testator does not appear, authorities are divided whether or not the term 
“children ” includes adopted children. In favor of the broader interpreta- 
tion, see Munie v. Gruenewald, 289 Ill. 468, 124 N. E. 605. But see Melek 
v. Curators of the University of Missouri, 250 S. W. 614 (Mo. App.); 
In re Puterbaugh’s Estate, 261 Pa. St. 235, 104 Atl. 601. See Joseph 
Warren, “ The Progress of the Law— Estates and Future Interests,” -34 
Harv. L. Rev. 508, 529. Where the adoption has taken place after the 
_— of the testator, it is generally held that adopted children are not within 
the term. 


BANKRUPTCY — PREFERENCES — PERFECTING AN EQUITABLE LIEN WITH- 
IN THE Four MontuHs Prior to BANKRUPTCY. — More than four months 
before the bankruptcy of X, the defendant in good faith lent monéy to X 
upon demand notes and took as security warehouse receipts covering 
specified automobiles. The bailee issuing the receipts did not have exclu- 
Sive possession of the pledged chattels, and the pledgor at certain times had 
possession for limited use. Within four months of X’s bankruptcy, the 
defendant took possession of the chattels in accordance with the terms of 
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the security agreement. There was no fraud on the part of the defendant. 
The entire transaction took place in Massachusetts. The trustee in bank- 
ruptcy of X sues to recover an unlawful preference alleged to have resulted 
from the taking of the security. The lower court decreed for the com- 
plainant, and the defendant appealed. Held, that the defendant’s taking 
of possession within the four months anterior to the bankruptcy merely 
perfected a valid existing equitable lien and did not constitute a voidable 
. preference. Decree reversed. Massachusetts Trust Co. v. MacPherson, 
1 F. (2d) 769 (1st Circ.). 

Under the Federal Bankruptcy Act, a trustee in bankruptcy takes subject 
to preferred claims valid under local law against the creditors of the bank- 
rupt at the time of the bankruptcy. Thompson v. Fairbanks, 196 UV. S. 
516; Humphrey v. Tatman, 198 U. S. 91; Davis v. Billings, 254 Pa. St. 
574, 99 Atl. 163. The trustee does not acquire the rights of an attaching 
creditor until the petition is filed. Bailey v. Baker Ice Machine Co., 239 
U. S. 268. By the local law in the present case, if an equitable lien is 
created more than four months before the bankruptcy, and possession is 
taken by \the lienor within the four-month period, the lienor has a valid 
preferred claim: Mitchell v. Black, 6 Gray (Mass.) 100; Chase v. Denny, 
130 Mass. 566; Coggan v. Ward, 215 Mass. 13, 102 N. E. 336. Cf. Tatman 
v. Humphrey, 184 Mass. 361, 68 N. E. 844. Although an agreement to give 
security by way of mortgage is recognized as creating an equitable lien, 
doubt has been cast on the existence of such a lien arising from an agree- 
ment to pledge specified chattels, without a delivery. Copeland v. Barnes, 
147 Mass. 388, 18 N. E. 65. Cf. Macomber v. Parker, 14 Pick. (Mass.) 
497. See Thompson v. Dolliver, 132 Mass. 103; Coggan v. Ward, 215 Mass. 
13, 15, 102 N. W. 336. See Jones, PLepcEs, 2 ed., § 28. But the distinction 
between an equitable lien arising by way of pledge and one arising by way 
of mortgage does not seem to have been regarded by the federal courts in 
the locality, nor much emphasized by the state courts. Atherton v. Beaman, 
264 Fed. 878 (1st Circ.); Wood v. U. S. Fidelity and Trust Co., 143 Fed. 
424 (D. Mass.). See Coggan v. Ward, 215 Mass. 13, 15, 102 N. E. 336. 
Moreover, there is little reason to distinguish an equitable pledge from an 
equitable mortgage. See Hurley v. A. T. & S. F. Ry. Co., 213 U. S. 126, 
134; Sexton v. Kessler, 225 U. S. 90, 98-99. But see Samuel Williston, 
“Transfers of After-Acquired Personal Property,” 19 Harv. L. Rev. 557, 
583. In other jurisdictions, an agreement to pledge specified chattels with- 
out delivery thereof is recognized as creating an equitable lien if the con- 
sideration is paid. Sexton v. Kessler, 225 U. S. 90; Fletcher etc. Bank v. 
McDermid, 76 Ind. App. 150, 128 N. E. 685; Davis v. Billings, 254 Pa. St. 
574, 99 Atl. 163. See 4 RemMINncTon, BANKRUPTCY, 3 ed., §1782. Some 
courts go further than the principal case and recognize an equitable lien 
where the chattels are not specified, or where there is merely a sale of future 
goods. Hurley v. A.T.& S. F. Ry. Co., 213 U. S. 126; Atherton v. Beaman, 
264 Fed. 878 (1st Circ.). Possession within the four-month period is gen- 
erally recognized as relating back to the time of the agreement. Sexton v. 
Kessler, 225 U. S. 90; Fletcher etc. Bank v. McDermid, 76 Ind. App. 150, 
128 N. E. 685; Davis v. Billings, 254 Pa. St. 574, 99 Atl. 163. The principal 
case is well within the precedents. The whole trend of the authorities, how- 
ever, is open to serious criticism because of the unequal treatment of cred- 
itors that results. See 4 REMINGTON, BANKRUPTCY, 3 ed., §1781. See 
Samuel Williston, supra, 19 Harv. L. Rev. 557, 577 et seg. See also 18 
Harv. L. REv. 606. 


Brtts AND Notes — CHECKS — EFFECT OF ORAL PROMISE TO Pay. — 
The drawer of a check requested the plaintiff to cash it for him. On the 
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plaintiff's refusal, the drawer put the plaintiff in telephonic communication 
with the defendant, the drawee bank. The defendant’s agent told the plain- 
tiff that the check “ would be paid when presented.” The plaintiff cashed 
the check and presented it to the defendant, but the latter refused to pay. 
The plaintiff brought an action alleging these facts, and appealed from a 
judgment sustaining a demurrer to the complaint. Held, that an oral 
acceptance is not binding, and that the plaintiff could not recover upon a 
contract to honor the check. Judgment affirmed. Mansfield v. Goldsmith 
Bank, 145 N. E. 586 (Ind. App.). 

Under the Uniform Negotiable Instruments Law it is clear that the 
plaintiff could not recover on the theory of an oral acceptance, for a check is 
treated as a bill of exchange. See UNIFORM NEGOTIABLE INSTRUMENTS Law, 
§ 185; 4 Burns’ ANN. INnp. Stat., § 9089¢7. The acceptance of a bill of ex- 
change is required to be in writing. See UNrrorm NEGOTIABLE INSTRU- 
MENTS Law, § 132; 4 Burns’ ANN. INp. Stat., § 9089b5. Nor could 
there be recovery on the ground of assignment, since a check of itself does 
not operate as such. See Unrrorm NEGOTIABLE INSTRUMENTS Law, § 180; 
4 Burns’ Ann. INnp. Stat., § 90897. The strongest argument for the 
plaintiff is that based on a simple contract,—that his cashing the check 
furnished consideration for the defendant’s promise to honor it. But it 
seems unlikely that the defendant was actually bargaining for the cashing 
of the check. And in view of the express statutory requirements with 
respect to acceptance, it is undesirable to strain the facts in order to spell 
out an oral contract. Baer v. English, 84 Ga. 403, 11 S. E. 453; Rambo v. 
Bank of Argentine, 88 Kan. 257, 128 Pac. 182. See BRANNAN, THE NEGO- 
TIABLE INSTRUMENTS Law, 3 ed., 360. 


CARRIERS — LIABILITY FOR INJURY TO BAGGAGE OWNED BY PERSON NOT 
A PassENGER. — The plaintiffs, A and B, were salesmen employed by the 
same company. A borrowed B’s sample trunks to go to a distant town. On 
his return, he checked the trunks with the defendant as baggage, on his 
ticket as passenger. Delivery of the trunks was delayed for three days. A 
suffered no damage by the delay, but B lost three days’ work. A and B 
brought suit to recover this loss. From a verdict and judgment for the 
plaintiffs, the defendant appealed. Held, that B, the only party having suf- 
fered damage, could not recover in the absence of gross negligence, the car- 
tier’s absolute liability being an incident of its relation to the passenger 
personally. Judgment reversed. Chicago, R. J. & P. Ry. Co. v. Bonner, 
229 Pac. 266 (Okla.). 

An obligation to carry the personal baggage of a passenger arises as inci- 
dental to the carrier’s contract to carry the passenger. In the carriage of 
the baggage the carrier assumes the absolute liability of a common carrier 
of goods. See Hannibal R. R. v. Swift, 12 Wall. (U. S.) 262, 270; Hawkins 
v. Hoffman, 6 Hill (N. Y.) 586, 589. See HutTcHINSON, CARRIERS, 2 ed., 
$677. What constitutes a passenger’s baggage is a mixed question of law 
and fact. See Hamilton v. Baggage etc. Co., 97 Ore. 620, 628-631, 192 Pac. 
1058, 1060-1061. See 12 Harv. L. Rev. 119, 122-124. In the principal case 
samples were held to be baggage, but there is authority to the contrary. 
McElroy v. Ia. Cent. Ry. Co., 133 Ia. 544, 110 N. W. o15. Cf. Stimson v. 
R. R. Co., 98 Mass. 83. The passenger may recover from the carrier damages 
for injury caused by delay in delivery or loss of the baggage, whether he 
Owns it or not. Ry. Co. v. Fugatt, supra; Strange v. R. R. Co., 77 S. C. 
182, 57 S. E. 724. The owner, if he is not the passenger, can normally have 
no rights arising from the carrier’s contract, which is deemed to be personal 
to the passenger. Pa. R. R. Co. v. Knight, 58 N. J. L. 845, 33 Atl. 845; 
So. Kan. Ry. Co. v. Clark, 52 Kan. 398, 34 Pac. 1054. But the carrier is 
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bailee of the owner’s goods, and the owner may, therefore, sue him in tort 
for negligence or wilful misconduct. Brick v. R. R. Co., 145 N. C. 203, 58 
S. E. 1073; Meux v. Ry. Co., [1895] 2 Q. B. 387. Where the owner is the 
passenger’s employer, he may, as principal, have rights on the contract, 
Trimble v. R. R. Co., 162 N. Y. 84, 56 N. E. 532; Ft. Worth Ry. Co. vy. 
Rosenthal Co., 29 S. W. 196 (Tex. Civ. App.). But see 13 Harv. L. Rey. 
304. But the liability to the principal seems to be limited to cases in which 
the carrier had notice, actual or constructive, of the true ownership of the 
goods. Lusk v. Bloch, 66 Okla. 171, 168 Pac. 430. In the authorities, there- 
fore, no warrant could be found for holding the defendant absolutely liable, 
since there was neither a relation of agency between the passenger and the 
owner, nor notice to the carrier of the true ownership of the goods. 


CONSTITUTIONAL LAw—DveE Process — ATTEMPTED CONVERSION OF 
PRIVATE CARRIER TO PUBLIC CARRIER BY LEGISLATIVE Fiat. —A statute re- 
quires all persons engaged in the business of motor transportation for hire to 
obtain permits from the Michigan Public Utilities Commission, to be issued 
only if the applicants are deemed capable of furnishing safe and adequate 
service to the public. (1923 Micu. Pus. Acts, 326.) Section 3 provides 
that all such persons “ shall be common carriers, and so far as applicable, all 
laws regulating . . . transportation by other common carriers, including regu- 
lation of rates, shall apply to such common carriers.” Section 7 requires in- 
surance to be carried for the protection of property transported, in such 
amount as shall be ordered by the commission, or an indemnity bond to be 
furnished. The act prescribes a fine or imprisonment, or both, for violations 
of the statute or of any lawful order of the commission. The plaintiff had 
three contracts to transport automobile bodies from Detroit, Michigan, to 
Toledo, Ohio, and had extensive equipment devoted to this, and to no other 
business. His business was not incorporated and enjoyed no privileges of 
eminent domain. The defendants were about to euforce penal provisions of 
the act against him for failure to obey the requirements of the statute. The 
plaintiff sued in the United States District Court to enjoin the enforcement 
on the ground that the act was unconstitutional. From an interlocutory 
decree granting the injunction, the defendants appealed. Held, that the 
statute deprived the plaintiff of property without due process of law, and 
imposed a direct burden on interstate commerce. Decree affirmed. Michi- 
gan Public Utilities Commission v. Duke, U. S. Sup. Ct., Oct. Term, 1924, 
No. 283. 

Whether a business has attained such public significance as to demand 
regulation is a question of economic fact, to be passed on in the first in- 
stance by the legislature in whose domain the factual situation has arisen. 
The constitutionality of the legislature’s finding depends on the court’s view 
of the reasonableness of the determination. Noble State Bank v. Haskell, 
219 U. S. 104, 111; German Alliance Ins. Co. v. Kansas, 233 U. S. 380. 
For a discussion of the vague criteria employed by the courts in outlining 
what economic circumstances justify governmental interference with busi- 
ness, see Herbert Rabinowitz, “The Kansas Industrial Court Act,” 12 CAL. 
L. Rev. 1. In holding that the statute imposed a direct burden on inter- 
state commerce, and was unconstitutional on that ground, the Court followed 
previous decisions. Sioux Remedy Co. v. Cope, 235 U.S. 197; Ry. v. Kaw 
Valley District, 233 U.S. 75, 78, 79. 


CoNSTITUTIONAL LAw—Dve Process— Minimum WAGE LEGISLATION 
For Minors. — The plaintiff, a minor, sued his employer to recover the 
difference between the wages paid for his services and the minimum amount 
established for such services under the state Minimum Wage Act. (1913 
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Minn. Laws, c. 547.) From a judgment for the plaintiff, the defendant 
appealed. Held, that, as applied to minors, the Act is a constitutional ex- 
ercise of the “police power.” Judgment affirmed. Stevenson v. St. Clair, 
201 N. W. 629 (Minn.). 

In a much criticized five-to-three decision, the United States Supreme 
Court held that the Minimum Wage Act of the District of Columbia as ap- 
plied to adult women was not a proper exercise of the police power and that 
it violated the due process requirement of the Fifth Amendment. Adkins v. 
Children’s Hospital, 261 U. S. 525. See Thomas Reed Powell, “The 
Judiciality of Minimum Wage Legislation,” 37 Harv. L. Rev. 545. See 
23 Cor. L. Rev. 565; 21 Micu. L. Rev. 906; 32 YALE L. J. 829. This de- | 
cision necessarily implies that similar statutes would be unconstitutional 
under the corresponding requirement of the Fourteenth Amendment. See 
Thomas Reed Powell, supra, 37 Harv. L. Rev. 545, 552-553. The only 
distinction, then, between the Adkins case and the present case is that 
the present application of the law is to minor employees. The majority’s 
objections to the former Act, that regulation of wages does not with suffi- 
cient directness affect health and morals, and that the employer may have to 
pay more than the “reasonable value” of what he receives, are equally 
applicable to minors. But there is at least a difference of degree in attempt- 
ing to protect minors. They are less able than adults to bargain with their 
employers, and perhaps less aware of the necessity for bargaining. These 
considerations are recognized by the common-law doctrine which allows an 
infant to avoid his contracts. If to protect him from hard bargains the 
courts are willing to curtail the infant’s freedom to contract, and that of 
persons dealing with him, it is not difficult to say that a further curtailment 
by the legislature is constitutional. Since there are plausible grounds of 
distinction from the Adkins case, it is to be hoped that that case will be 
limited to its actual holding. 


CONSTITUTIONAL LAW— INDEFINITE STATUTORY STANDARD AS LACK OF 
Due Process 1n Civit Cases.—A seller contracted to sell sugar to the 
buyer, who refused the seller’s tendered delivery. The seller sought to 
recover for the breach of contract and the buyer set up as a defence that 
the price agreed upon was an “ unjust or unreasonable . . . charge . . . deal- 
ing in or with .. . necessaries” in violation of §4 of the Lever Act. 
(40 Stat. aT L. 276, 41 Stat. at L. 297.) The Supreme Court of the 
United States, in a criminal prosecution, had previously held the section 
invalid as violating the Sixth Amendment and the due process clause of 
the Fifth Amendment. The plaintiff recovered a verdict, and the defendant 
prosecuted this direct writ of error. Held, that the section, because so 
indefinite and general as to lay down no real standard of conduct, is un- 
constitutional for the purpose of civil as well as criminal cases. Judgment 
> pgy A. B. Small Co. v. American Sugar Refining Co., 45 Sup. Ct. 

ep. 295. - 

For a discussion of the principles involved, see Notes, supra, p. 963. 


EMINENT DoMAIN — DivIsION OF COMPENSATION FOR THE CONDEMNA- 
TION OF A DETERMINABLE FEE. — The plaintiff held property “so long as ” 
a church devoted to the religious purposes of the plaintiff was “kept and 
used” upon the premises. The city of New York, in the exercise of emi- 
nent domain, seized the property. The plaintiff brought an action against 
the heirs of the grantor to test title to the money award. From a judg- 
ment for the plaintiff, the defendants appealed. Held, that the money 
should be paid to the plaintiff as for the only thing of value taken. Judg- 





982 HARVARD LAW REVIEW 


ment affirmed. First Reformed Dutch Church v. Croswell, 206 N. Y. Supp. 
132 (App. Div.). 

The estate of the plaintiff was a fee simple determinable. First Uni- 
versalist Society v. Boland, 155 Mass. 171, 29 N. E. 524. The interest of 
the defendants may be described as a “ possibility of reverter on a de- 
terminable fee.” See Lyford v. Laconia, 75 N. H. 220, 225, 72 Atl. 1085, 
1089. The result reached in the instant case has been explained on three 
theories. (1) That the owner of a determinable fee, until the happening of 
the contingency, has all the rights of an owner in fee simple. See Lyford 
v. Laconia, supra, at 226, 72 Atl. at 1089; Brattle Sq. Church v. Grant, 
3 Gray (Mass.) 142, 150. (2) That the grantor is not an “owner” of 
the land taken under the statute. State ex rel. Sayers v. School District, 79 
Mo. App. 103; Chandler v. Jamaica Pond Aqueduct, 125 Mass. 544, 547. 
(3) That the interest of the grantor, as well as that of the grantee, is 
taken, but that in most cases it is too uncertain for compensation to be 
estimated. See, in addition to the principal case, Lyford v. Laconia, supra, 
at 226, 72 Atl. at 1089. It is submitted that the last is the practical solution 
of a metaphysical question. In effect both interests are condemned, and 
each should be compensated; but since an estate in fee never revested in 
the grantor, he is entitled to only the value of his contingent interest. In the 
situation in the principal case the practical impossibility of estimating the 
value of this interest is obvious. In the somewhat similar cases of an in- 
choate dower right or an executory interest in land taken by eminent domain, 
justice may be attained by resort to mortality tables or by placing the 
money in trust. See 21 Harv. L. Rev. 218. But such devices obviously 
fail in the present situation. 


EQUITABLE SERVITUDES — STATUTE OF FRAUDS — ENFORCEMENT OF PAROL 
RESTRICTIVE AGREEMENTS. — The owner of a tract of land plotted it into 
building lots. She sold one of them to the plaintiff, the deed containing 
certain restrictions as to the use of the land. At the same time she orally 
promised that the other lots would be subjected to like restrictions. Later 
she sold a lot to the defendant who had notice of these restrictions but 
whose deed contained no reference to them. The defendant started to build 
in violation of the restrictions, and the plaintiff sought an injunction. From 
a decree granting the injunction, the defendant appealed. Held, that the 
oral restrictions were valid, and since the defendant took with notice he was 
bound by them. Decree affirmed. Hegna v. Peters, 201 N. W. 803 (Ia.). 

For a discussion of the principles involved, see NoTEs, supra, p. 967. 


EvipENCE — Hearsay — ANTE-TESTAMENTARY AND Post-TESTAMENTARY 
DECLARATIONS OF A TESTATOR. — The plaintiffs propounded for probate a 
writing purporting to be the will of one J. Ricketts, dated April 1, 1922. 
The defendant, who contested the will on the ground that it was a forgery, 
offered in evidence (1) declarations made by the testator after the date of 
the alleged will, that he had made no will, and that he intended to divide his 
property equally; and other statements showing a distrust of one of the 
principal beneficiaries in the will propounded; and (2) declarations made 
before the date of the will, to the effect that if he made a will, he would 
make it in favor of his daughter (who received very little under the will 
propounded). This evidence was excluded, and judgment was given ad- 
mitting the will to probate. The contestants appealed. Held, that the 
declarations of the testator, whether made before or after the execution of 
his will, are inadmissible to impeach its validity. Judgment affirmed. 
Ricketts v. Ricketts, 267 S. W. 597 (Tenn.). 

For a discussion of the principles involved, see NoTES, supra, p. 959. 
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EXTRADITION — INTERNATIONAL LAW — CONVICTION UNDER INDICTMENT 
FOR CRIME NOT INCLUDED WITHIN TREATY BUT INCLUDED IN REQUISITION. 
— The defendant, a British subject, at the time in England, was indicted for 
two crimes in New York. Only one of the crimes was within the terms of 
the extradition treaty between the United States and Great Britain. The 
requisition for the defendant’s extradition included both crimes. The de- 
fendant was acquitted of the crime within the terms of the treaty but was 
convicted of the crime not within its terms. He now challenges the juris- 
diction of the court by a writ of habeas corpus. Held, that the defendant 
was properly convicted of the second offense, since Great Britain could 
voluntarily, as an act of comity, have surrendered the defendant. Writ dis- 
missed. People ex rel. Stillwell v. Hanley, 207 N. Y. Supp. 176 (Sup. Ct.). 

A fugitive from justice extradited from a foreign country under treaty 
stipulations cannot be convicted of a crime other than the specific offense 
for which he was extradited. United States v. Rauscher, 119 U. S. 407; 
Cosgrove v. Winney, 174 U. S. 64; Johnson v. Browne, 205 U. S. 309. And 
it has been held that the fugitive cannot be indicted for a lesser degree of 
the crime if the lesser degree is not itself extraditable under the treaty. 
People v. Stout, 81 Hun, 336, 30 N. Y. Supp. 808, aff’d 144 N. Y. 699, 30 
N. E. 858. Cf. Rex v. Flannery, 19 Alberta L. Rep. 613. This immunity 
does not extend to an indictment for an offense committed after the extradi- 
tion. Collins v. O’Neil, 214 U. S. 113; Collins v. Johnston, 237 U.S. 502. 
And if the foreign government, as an act of comity, voluntarily surrenders 
a fugitive for a crime not within the extradition treaty, he may be convicted 
of the crime. Ex parte Foss, 102 Cal. 347, 36 Pac. 669. See Greene v. 
United States, 154 Fed. 401, 407 (sth Circ.). The English practice, how- 
ever, like the American, is to refuse surrender of a fugitive unless there is 
an extradition treaty covering the particular crime. See 1 Moore, ExTRADI- 
TION, §§ 28-30. It seems difficult to conclude that the defendant was given 
up by the English authorities as an act of comity. The defendant, with re- 
gard to the crime of which he was convicted, was, through a mistake, irregu- 
larly turned over to the American authorities. There is some dispute 
whether Great Britain might, through the State Department, successfully 
demand the defendant’s release. See 1 OPPENHEIM, INTERNATIONAL LAw, 
3 ed., § 332; 1 Moore, op. cit., §§ 189-196. But clearly the defendant him- 
self cannot set up the irregular manner in which he was brought into the 
state. Ker v. People, 110 Ill. 627, aff'd sub nom. Ker v. Illinois, 119 U. S. 
436; Matter of Lagrave, 45 How. Pr. (N. Y.) 301; Ex parte Scott, 9 Barn. 
& Cress. 446. Cf. Dominiquez v. State, 234 S. W. 79 (Tex. Crim. App.). 
See 35 Harv. L. Rev. 618. Justification is therefore found for the result in 
the principal case, although it provides a device, through the inclusion of 
both crimes in the requisition for extradition, to avoid the established 
principle of the Rauscher case. 


GUARDIAN AND WARD— LIABILITY OF GUARDIAN FOR PROCEEDS OF FIRE 
INSURANCE. — The defendant who had a life estate in certain premises was 
appointed guardian of the infant remainderman. The defendant insured the 
house and furniture, and collected the proceeds after their destruction by 
fire. -The plaintiff was the successor of the defendant to the guardianship, 
and brought a bill for an accounting for the sum collected from the 
insurance company, after deducting the amount of the premiums. The 
defendant demurred. From a judgment sustaining the demurrer, the plain- 
tiff appealed. Held, that the defendant, as guardian or as life tenant, 
must account for the value of his ward’s interest in the proceeds. Judg- 
ment reversed. Clark v. Leverett, 126 S. E. 258 (Ga.). 

A guardian is under a general duty to manage his ward’s estate with such 
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care as a reasonable man would use in conducting his own affairs. Corcoran 
v. Kostrometinof, 164 Fed. 685 (oth Circ.); In re Wood’s Estate and 
Guardianship, 159 Cal. 466, 114 Pac. 992; Taylor v. Kellogg, 103 Mo. App. 
258, 77 S. W. 130. Whether this includes insuring against fire depends 
upon the circumstances of the particular case. Means v. Earls, 15 IIl. 
App. 273. See WoERNER, AMERICAN LAW oF GUARDIANSHIP, 202; SIMPSON, 
INFANTS, 3 ed., 314. The fact that the guardian insured on his own behalf 
seems strong evidence that reasonable care would require a similar pro- 
tection of his ward’s interest. If the guardian has so insured he is en- 
titled to reimbursement for the amount of the premiums. Sims v. Billington, 
50 La. Ann. 968, 24 So. 637; Griffin v. Collins, 125 Ga. 159, 53 S. E. 1004. 
In such a case the ward is entitled to the proceeds after loss occurs. Cf. 
Warwicker v. Bretnall, 23 Ch. D. 188. The principal case differs from the 
usual situation, however, in that the guardian had an independent insurable 
interest, and had paid the premiums. Having insured and collected .in 
full, he should be deemed to have acted in the interest of his ward, in view 
of the fiduciary relationship, and be accountable for his ward’s interest 
in the proceeds. This result might well have been reached without relying 
upon the questionable rule that a life tenant who has collected in full is 
liable to the remainderman for such part of the proceeds as represents the 
interest of the latter. On this rule, see Green v. Green, 50 S. C. 514, 27 
S. E. 952. Cf. Sampson v. Grogan, 21 R. I. 174, 42 Atl, 712. Contra, 
Harrison v. Pepper, 166 Mass. 288, 44 N. E. 222. See Blanchard v. Kings- 
ton, 222 Mich. 631, 193 N. W. 241; Thompson v. Gearheart, 137 Va. 427, 
119 S. E. 67. See E. McClain, “ Insurance of Limited Interests,” 11 Harv. 
L. REv. 512, 520. 


INCOME Taxes — Girts — ORIGINAL VALUE oF Ort LocaTION ON GOVERN- 
MENT LAND NOT TAXABLE. — The defendant’s intestate made mineral loca- 
tions on government-owned land in 1915 and perfected her claim, as provided 
by statute, by a later discovery of oil by her agents. (17 Star. at L. ot, 
U. S. Rev. Stat., §§ 2319-2320.) In 1917 she sold her interest for $100,000. 
The United States sought to tax the whole amount as income. The defendant 
answered that under the circumstances the property was a gift and not 
taxable. (Revenue Act of Sept. 8, 1916, §§ 2 (a), 4, 39 Stat. aT L. 756.) 
The United States demurred. Held, that the property was like a gift and 
oe a Demurrer overruled. United States v. Hurst, 2 F. (2d) 73 (D. 

yo.). 

Congress allows the acquisition of claims to oil on government-owned 
land under certain conditions. There must be a discovery of oil and a 
location. See 17 Stat. aT Lvo1, U. S. Rev. Stat., §§ 2319-2320. To keep 
the claim good as against third persons, a certain amount must be expended 
annually on the claim. See 17 Stat. at L. 92, U. S. Rev. Star., § 2324. 
Whether such a claim is taxable as income, under an act exempting gifts, 
depends on a construction of these “conditions” as a consideration de- 
manded by Congress for the claim, or as conditions attaching to a gift. 
The former view had been taken by the Treasury Department. II-1 C. B. 
65, A. R. R. 2516. See Hotmes, FepERAL Taxes, 6 ed., 861. The better 
view, however, would seem to be that of the principal case. The government 
wishes the lands developed and is willing to give the oil to those who will 
develop them. The conditions appear to have been placed to ensure an 
orderly development and to prevent different people from claiming the same 
tract of land. 


JUDGMENTS — EquITABLE RELIEF —IMPUTATION OF ATTORNEY’S NEG- 
LIGENCE TO CLIENT WHO SEEKS TO ENJOIN ENFORCEMENT OF JUDGMENT. 
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— A, having started an action against B, pursued it to judgment in spite 
of his promise not to proceed during B’s absence. B’s attorney appeared 
but failed to present a meritorious defense which B had. B sued to enjoin 
enforcement of the judgment on the ground that A had wrongfully pre- 
vented his meritorious defense. From a judgment sustaining a demurrer 
to the complaint, B appealed. Held, that enforcement of a judgment ob- 
tained in violation of a promise will not be enjoined if the party seeking 
relief or his attorney has been negligent. Judgment affirmed. Branham v. 
Boruff, 145 N. E. gor (Ind. App.). 

Equity recognizes the alleged grievance as ground for an injunction. 
Pearce v. Olney, 20 Conn. 544; Greenwaldt v. May, 127 Ind. 511, 27 N. E. 
158; G.C.& S. F. Ry. Co. v. King, 80 Tex. 681, 16 S. W. 641. See 1 BLAck, 
JUDGMENTS, 2 ed., §§ 360, 373; 2 FREEMAN, JUDGMENTS, 4 ed., § 492. 
But a defendant’s negligence in not presenting his defense bars such relief. 
Kretschmar v. Ruprecht, 230 Ill. 492, 82 N. E. 836; Wagley v. Wagley, 
230 S. W. 493 (Tex. Civ. App.). See 2 Freeman, op. cit., § 503. The same 
result is generally reached if his attorney is negligent, the fault of the 
attorney being imputed to his client. Lindsey v. Goodman, 57 Okla. 408, 
157 Pac. 344. See 1 BLAcK, op. cit., §341. See 17 Harv. L. Rev. 136. But 
there is some authority to the contrary. Gallins v. Globe-Rutgers Fire Ins. 
Co., 174 N. C. 553, 04 S. E. 300; Gideon v. Dwyer, 17 Misc. 233, 40 N. Y. 
Supp. 1053. See ro Harv. L. Rev. 250. And many jurisdictions refuse to 
apply this rule in harsh cases. See 34 Harv. L. REv. 559. It is submitted 
that equity should look behind the identification of attorney and client and 
treat the attorney’s negligence merely as a circumstance to be weighed 
in the -balance of considerations determining the result. The interest of 
an innocent plaintiff in his judgment, and the court’s desire to end litaga- 
tion, together may well require that a defendant, though innocent, bear 
the burden of his attorney’s negligence. But unconscientious action on 
the part of the plaintiff weakens the considerations opposing relief, and 
may well turn the balance in favor of a defendant personally free from 
fault. The policy against reopening litigation should not obscure the 
equities of a particular case. In a situation like the present, courts may 
well discriminate between the negligence of a defendant and the negligence 
of his attorney. 


LIBEL AND SLANDER— CRIMINAL LipeL—LiBeL or A CLass.— The 
defendant, a newspaper editor, was indicted for publishing general accusa- 
tions of crime, venality, and opposition to law and justice by the members 
of the American Legion. Being convicted, he appealed on the ground that 
an article referring generally to a class of persons cannot be a libel against 
any individuals of the class. Held, that the offense is made out if the libel 
is defamatory of the members of the class. Judgment affirmed. People v. 
Spielman (Ill. App.) reported in Chicago Legal News, Feb. 12, 1925. 

Criminal liability for libels of the kind here published rests upon their 
tendency to provoke breaches of the peace. State v. Avery, 7 Conn. 266; 
Kennerly v. Hennessy, 68 Fla. 138, 66 So. 729. See NEWELL, SLANDER AND 
LIBEL, 4 ed., §§ 804, 807. Civil actions for libel, on the other hand, are 
founded upon injury to the person complaining. Yousling v. Dare, 122 Ia. 
539, 98 N. W. 371. See Pottocx, Torts, 12 ed., 248. Thus an individual 
suing for the libel of a class must prove that the statement applied spe- 
cifically to him; and the size of the class may have an important bearing on 
‘that issue. McGraw v. Detroit Free Press Co., 85 Mich. 203, 48 N. W. 500; 
Reilly v. Curtis, 83 N. J. L. 77, 84 Atl. 199; Comes v. Cruse, 85 Ark. 79, 107 
S. W. 185. But since a libel on a class, however large, is as likely to 
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induce a breach of the peace as a libel on an individual, it is properly held 
punishable even though its application to individual members of the class 
cannot be proved. The King v. Osborn, 2 Barn. K. B. 138; People v. 
Gordon, 219 Pac. 486 (Cal. App.) ; State v. Brady, 44 Kan. 435, 24 Pac. 948. 


LIMITATION OF ACTIONS — EFFECT OF PART PAYMENT MADE TO ONE OF 
Two Joint OpLiceEs. — The defendant executed a note to A and B in re- 
turn for a loan of which each of them furnished a half. After the statute of 
limitations had run on the obligation, the defendant settled with A for his 
interest in the note. B sued to collect his share. The defendant demurred 
to the petition on the ground that the statute of limitations barred the action. 
The plaintiff appealed from a judgment sustaining the demurrer. Held, that 
the part payment to A did not toll the statute in favor of B. Judgment 
affirmed. McKennon v. McKennon, 231 Pac. 91 (Okla.). 

The case is not controlled by the numerous decisions on the effect of 
payment by one joint obligor, which involve the question whether one obligor 
may justly be permitted to deprive his co-obligor of the defense of the 
statute. See 1 WriLLIston, Contracts, § 191. And see 19 Harv. L. REv. 57. 
There is little authority on the question presented by the principal case. See, 
however, Young v. Lord Waterpark, 8 L. J. Ch. 214; Ashlin v. Lee, 44 L. J. 
Ch. 174, aff'd in 44 L. J. Ch. 376. Under what seems the preferable view, 
part payment implies a new promise, rendered binding by the past considera- 
tion. See Taylor v. Hotchkiss, 81 App. Div. 470, 474, 80 N. Y. Supp. 1042, 
1046; Upton v. Else, 12 Moore, 303, 304. See 1 WILLISTON, CONTRACTS, 
§ 196. Contra, Stewart v. Garrett, 65 Md. 392, 5 Atl. 324. On this theory, 
the decision is clearly right. The implied promise ran only to A, and he alone 
could sue. But the Oklahoma court, apparently, is committed to the doctrine 
that a new promise revives the old obligation. Clark v. Grant, 26 Okla. 308, 
109 Pac. 234. See Rogers v. Hall, 46 Okla. 773, 149 Pac. 878. Logically, 
if this is true, the obligation should be revived in its entirety. Courts which 
take a similar view of the effect of a new promise, however, respect a quali- 
fication attached to such a promise. Gillingham v. Brown, 178 Mass. 417, 
60 N. E. 122. See Iisley v. Jewett, 3 Met. (Mass.) 439. The present deci- 
sion is, perhaps, merely another illustration of the tendency to limit by a 
tour de force the consequences of a past error. 


RAILROADS — LABOR UNDER TRANSPORTATION AcT OF 1920.—JIn 1920, 
both carriers and employees wished certain changes in the agreements as 
to wages and working conditions then in effect. On April 14, 1921, the 
Railroad Labor Board ordered each carrier to hold conferences with rep- 
resentatives of each type of labor employed by it. (Decision No. 110, 
2 R.L.B. 87.) Conferences of this type were provided for by § 301 of 
the Transportation Act of 1920. (41 Stat. at L. 469, 1923 U. S. Comp. 
Stat., § 100714.) The Pennsylvania Railroad superintended the elections 
for its employees, but counted only the votes cast for individual employees 
as representatives and not the large majority of votes which were cast for 
labor organizations. In the conferences held with the minority repre- 
sentatives, new wages and working conditions were decided on and were 
put into effect by the railroad. On appeal by the employee organizations, 
the Railway Labor Board held that the conferences were invalid. under the 
Act, and ordered new elections and new conferences. (Decisions Nos. 218, 
220, 2 R. L. B. 207, 216.) This order the railroad has not obeyed. Organi- 
zations, claiming to represent the classes of employees involved, brought 
separate bills to enjoin the railroad from paying lower wages until a con- 
ference satisfactory under the Act should be held. From a decision affirm- 
ing the district court’s dismissal of the bill in each case, the complainants 
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appealed. Held, that the Act created no “right” in the employees to 
compel the carriers to hold a conference even by a negative decree. Decree 
affirmed. Pennsylvania Brotherhood of Railway Clerks v. Pennsylvania 
R. R. Co., U. S. Sup. Ct., Oct. Term, 1924, No. 629; Pennsylvania System 
Federation No. 90 v. Pennsylvania R. R. Co., U. S. Sup. Ct., Oct. Term, 
1924, No. 661. 

The principles involved have been discussed on the basis of the opinion 
in the Circuit Court of Appeals. See 38 Harv. L. Rev. 374. These de- 
cisions of the Supreme Court are equally open to the criticism previously 
made. ‘The decisions themselves, and the dicta therein, go a long way 
toward making the labor provisions of the Transportation Act a farce. 


REFORMATION OF INSTRUMENTS — PROVISION INSERTED IN LEASE BY 
LessEE’s FRAuD— RIGHTS OF ASSIGNEE OF THE REVERSION. — The defend- 
ant company obtained an oil and gas mining lease on certain land and 
agreed to pay the lessor a royalty of one-eighth of the oil and gas pro- 
duced. The lessor then executed to the plaintiff a mineral deed purporting 
to convey a one-fourth interest in the grantor’s right to oil and gas in the 
west half of the land, subject to the defendant’s lease. Large deposits of 
oil were found on this half of the land. The lease contained a provision 
that in case the land should be owned in separate tracts the royalties should 
be paid to each owner in proportion to the acreage owned by him, and 
the defendant company paid the royalties accordingly. The plaintiff brought 
suit in equity, joining the lessor as defendant, and alleging that the pro 
rata provision was inserted in the lease through the fraud of the defendant 
company and without the knowledge of the lessor; and that both the lessor 
and ‘the plaintiff were ignorant of the provision at the time of the execution 
of the mineral deed; and praying to be decreed the owner of a one-fourth 
interest in the whole of the royalty on the west half of the land. The trial 
court sustained the plaintiff's application for the appointment of a tem- 
porary receiver, and the defendant company appealed. Held, that when a 
provision is inserted in a lease by the fraud of the lessee, an assignee of 
the reversion can obtain no reformation of the lease. Judgment reversed. 
Gypsy Oil Co. v. Schonwald, 231 Pac. 864 (Okla.). 

The assignment of a bare right to obtain cancellation or reformation of - 
an instrument for fraud is usually held invalid as champertous. Whitney v. 
Kelly, 94 Cal. 146, 29 Pac. 624; Prosser v. Edmonds, 1 Younge & C. 481. 
See 3 Story, Equity JURISPRUDENCE, 14 ed., §1400. But where the as- 
signor passes something legally existing which is capable of enjoyment apart 
from the suit in equity, the objection of champerty is said not to apply. 
Thus, while the assignee of a claim which has been discharged in insolvency 
proceedings may not sue to set aside the decree of discharge on account of 
fraud, a conveyance to defraud creditors may be set aside at the suit 
of an assignee of one of the creditors. Sanborn v. Doe, 92 Cal. 152, 28 
Pac. 105. See Emmons v. Barton, 109 Cal. 662, 42 Pac. 303. Where land 
is misdescribed in a series of conveyances, the last grantee may obtain 
reformation against the first grantor. Blackburn v. Randolph, 33 Ark. 119; 
White v. Shaffer, 97 Md. 350, 54 Atl. 974; Waldron v. Letson, 15 N. J. 
Eq. 126. Cf. Miller v. Kolb, 47 Ind. 220. See 25 Harv. L. Rev. 478. In 
such cases the proper intention of the parties is said to control the title 
in equity. See Stewart v. Brand, 23 Ia. 477. In the principal case reforma- 
tion of the mineral deed would entitle the plaintiff to recover the additional 
royalties from the lessor, and it is difficult to see why direct relief should 
not have been granted against the fraudulent lessee. See Bentley v. Smith, 
41 N. Y. 342. The decision shows the reluctance of the courts to enforce 
any transaction that resembles the assignment of a lawsuit. See Stewart v. 
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Stewart, 154 Ky. 367, 157 S. W. 706; Fuller v. Bilz, 161 Mich. 589, 126 
N. W. 712. But see Schneider v. Bulger, 194 S. W. 737 (Mo. App.); Sills 
v. Ford, 171 N. C. 733, 88 S. E. 636. 


SALES — REMEDIES OF BuyER— RIGHT TO REJECT DEFECTIVE PoRTION 
or Goops DELIvereD. — The plaintiff contracted to sell to the defendant 
four pieces of cloth of first grade goods. Two of the pieces were defective 
and the defendant refused to accept them. The plaintiff sued for the pur- 
chase price of the entire shipment. The defendant paid into court the agreed 
price of the goods which he had retained. NEw York, PERSONAL PROPERTY 
Laws, c. 44, § 125 (3) is identical with the Unrrorm Sates Act, § 44 (3), 
and provides: “ Where the seller delivers to the buyer the goods he con- 
tracted to sell, mixed with goods of a different description not included 
in the contract, the buyer may accept the goods which are in accordance 
with the contract and reject the rest, or he may reject the whole.” The 
defendant had judgment in the lower court on the ground that the con- 
tract was divisible. The case was carried ultimately to the Court of 
Appeals. Held, that under the statute cited the defendant was entitled 
to take such goods as conformed to the contract, and reject the rest, though 
the contract was not divisible. Judgment affirmed. Portfolio v. Rubin, 
233 N. Y. 430, 135 N. E. 843. 

The defendant contracted to sell to the plaintiff about one hundred tons 
of sugar to be delivered in New York with a provision that only sound 
bags were to be delivered. Prior to delivery the defendant collected on the 
letter of credit furnished by the plaintiff to the full value of the shipment. 
About one-fourth of the bags subsequently delivered did not conform to 
the contract. The plaintiff notified the defendant that it would not accept 
the defective portion, and demanded a return of the purchase price thereof, 
which was refused. Under Massachusetts law, the buyer’s remedies are 
determined by the law of the jurisdiction where performance was to take 
place. To a ruling that the plaintiff was entitled to recover, the defendant 
excepted. Held, that under New York law, like that of Massachusetts, 
the contract was not divisible, and an acceptance of a part of the goods 
rendered the plaintiff liable for the price of the whole shipment; and that 
’ the plaintiff could recover only damages for breach of warranty. Exceptions 
sustained. National Wholesale Grocery Co. v. Mann, 146 N. E. 791 (Mass.). 

When a buyer under an entire contract attempts to reject part of a 
shipment which is defective in quality, and to accept the rest, under the 
prevailing common-law view he is liable for the price of the entire ship- 
ment. Maynard v. Render, 95 Ga. 652, 23 S. E. 194; Morse v. Brackett, 
08 Mass. 205; Simon v. Wood, 17 Misc. 607, 40 N. Y. Supp. 675. Cf. 
Pratz v. Fisher, 244 Mass. 6, 137 N. E. 749. .Permitting partial rescission 
would be equivalent to making a new contract without the necessary mu- 
tual assent. But some courts have reached a different result by calling the 
defect a difference in kind. Cohen v. Pemberton, 53 Conn. 221, 2 Atl. 315; 
Molling v. Dean, 18 T. L. R. 217. In the absence of some indication that 
the seller would prefer a rejection of the whole to an acceptance of a part, 
this result is desirable as a means of reducing the damages of the seller. 
See 2 WILLISTON, SALES, 2 ed., § 493. After the adoption of the Uniform 
Sales Act the courts evidently overlooked the possibility of applying § 44 
(3) to cases where part of a shipment was defective in quality. Craig v. 
Lane, 212 Mass. 195, 98 N. E. 685; Brukenfeld v. Silver, 165 N. Y. Supp. 
418 (Sup. Ct.). The only decisions which considered the point limited 
the applicability of this section to goods which differed in kind from those 
required by the contract. Portfolio v. Rubin, 110 Misc. 303, 180 N. Y. 
Supp. 520. Cf. Aitken, Campbell & Co. v. Boullen & Gatenby, [1908] 
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Sess. Cas. 490. The difficulty in distinguishing between difference in kind 
and difference in quality is avoided by applying the provision to the latter 
as well as to the former situation, as is done in the first of the instant 
cases. Amalgamated Leather Cos. v. Dr. A. Posner Shoes, Inc., 203 App. 
Div. 464, 196 N. Y. Supp. 848; Levy v. New River Collieries Co., 203 N. Y. 
Supp. 589 (Sup. Ct.). See 2 WILLISTON, SALEs, 2 ed., §§ 462, 4038. 
The theoretical objection of lack of mutual assent should not deter other 
courts from making a similar construction, since the purpose of the statute 
was to achieve a fair and desirable result, regardless of the actual or pre- 
sumed intent. The case of Portfolio v. Rubin having been decided sub- 
sequently to the trial of the Massachusetts case and therefore not offered in 
evidence, the court refused to consider it on appeal. But the gratuitous 
approval of the Massachusetts and earlier New York decisions which follow 
the common-law rule is unfortunate. It may be an obstacle to following the 
New York court’s construction of the Sales Act when a similar problem 
arises. 


STATES — IMMUNITY FROM SuIT IN Courts oF A SISTER STATE. — The 
state of South Dakota, by constitutional amendment and legislative en- 
actment, declared coal mining a governmental function. (S. Dax. Const., 
Art. 13, § 14; 1919 S. Dax. Sess. Laws, c. 136.) The coal-mining com- 
mission purchased and operated a coal mine in North Dakota. The plaintiff, 
a resident of South Dakota, was injured in the course of his employment in 
the mine and brought suit in the courts of North Dakota against the state 
of South Dakota, and caused to be attached the property of the defendant 
in North Dakota. South Dakota had chosen not to comply with the 
requirements of the Workmen’s Compensation Act of North Dakota, which 
makes such employers in that state liable irrespective of negligence. (1919 
N. Dax. Laws, c. 162.) The Workmen’s Compensation Act of South 
Dakota is applicable to employees of the state whether employed within 
or without the state. (1919 S. Dax. Rev. Cope, §§ 9451, 9453.) The 
defendant state appeared specially, and moved to dismiss on the ground of 
its sovereignty. From an order granting the motion, the plaintiff appealed. 
Held, that on principles of comity the courts of North Dakota should refuse 
to take jurisdiction of this cause of action against the state of South 
Dakota. Order affirmed. Paulus v. State of South Dakota, 201 N. W. 
867 (N. Dak.). 

It is axiomatic that a state cannot be sued in its own courts ‘without its 
consent. See Smith v. Reeves, 178 U. S. 436, 448; Doe v. Roe, 166 Ala. 
63, 65, 51 So. o91. And its consent, when given, is strictly construed. 
State v. Anderson, 82 Conn. 392, 73 Atl. 751. The fact that a state 
engages in a commercial enterprise does not amount to a consent to be 
sued in its own courts. See 35 Harv. L. Rev. 335. The Eleventh Amend- 
ment prevents suit by an individual against a state in the federal courts. 
Hans v. Louisiana, 134 U. S. 1. See Smith v. Reeves, supra, at 441. This 
is true even if the state has consented to suit in its own courts. See 
Murray v. Wilson Distilling Co., 213 U. S. 151, 172. Numerous dicta have 
indicated that a state may not be sued in the courts of another state. 
See Moore v. Tate, 87 Tenn. 725, 729, 11 S. W. 935, 936; Carpenter v. 
Atlanta etc. Ry. Co., 184 N. C. 400, 402, 114 S. E. 693, 604. See 17 Harv. 
L. REv. 270. Recent authorities, however, tend to limit the immunity of 
foreign sovereigns, particularly when the cause of action arises in con- 
nection with a commercial enterprise carried on outside the limits of its 
jurisdiction. See The Pesaro, 277 Fed. 473 (S. D: N. Y.); s. c. 255 U.S. 
216; Georgia v. City of Chattanooga, 264 U. S. 472, 481. See Alfred 
Hayes, “ Private Claims against Foreign Sovereigns,” 38 Harv. L. REV. 599. 
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Contra, Mason v. Intercolonial Ry. of Canada, 197 Mass. 349, 83 N. E. 
876. See Schooner Exchange v. M’Faddon, 7 Cranch (U. S.) 116, 137. In 
such a situation there is no difficulty in the matter of jurisdiction of. either 
the defendant or the subject-matter. Yet when the claim is against a sister 
state, principles of comity may well prevent its exercise except in cases 
of extreme hardship. In the principal case it is to be noted that the 
plaintiff, a resident of the defendant state, had a complete remedy under 
the Workmen’s Compensation Act of South Dakota; that no law or policy 
of the state of North Dakota had been violated; and that South Dakota was 
in the exercise of a governmental function. It is submitted that the case 
was properly decided. 


SuRETYSHIP — NEGOTIABLE INSTRUMENTS — EFFECT OF THE NEGOTIABLE 
INSTRUMENTS LAW ON SURETYSHIP DEFENSES. — In an action by the holder 
of a negotiable note against a known accommodation indorser, the defendant 
pleaded that the plaintiff had failed to proceed against the maker at a time 
when he was solvent, although the indorser had requested him to do so, and 
that the maker was now insolvent. A statute gave this right to sureties and 
discharged them to the extent of their prejudice by the creditor’s failure so 
to proceed. (1913 N. Dax. Comp. Laws, § 6683.) ‘From a refusal by the 
trial court to admit evidence in support of these allegations, the defendant 
appealed. Held, that under the Negotiable Instruments Law the evidence 
was inadmissible. Judgment affirmed. Bank of Conway v. Stary, 200 N. W. 
505 (N. Dak.). 

For a discussion of the principles involved, see NoTEs, supra, p. 954. 


SURETYSHIP — RIGHT OF SURETY ON CONTRACTOR’S BonD TO Have Money 
RECEIVED UNDER THE ContRACT Usep To SaTIsFyY SECURED OBLIGATIONS. — 
P entered into a contract with the state of Minnesota to pave a certain 
highway. S was surety on the bond given by P in compliance with a 
statute requiring a bond for the protection of the state and all persons who 
furnished work or materials for the performance of the contract. (1913 
Minn. GEN. Srat., § 8245.) D, a sub-contractor, owed the plaintiff 
$3500 on an account which had no connection with the work covered by the 
bond. The plaintiff also rendered D services in connection with the high- 
way construction, to the value of $3400. P paid D $41,800 for work done 
under the contract. Of this amount D paid the plaintiff $5300, which, pur- 
suant to an agreement between D and the plaintiff, was first applied to the 
extinguishment of the prior unsecured debt, and then in partial satisfaction 
of the secured obligation. The plaintiff knew that the money so applied 
had been received by D in payment for services covered by the bond. D 
having failed to pay the $1600 remaining due, the plaintiff sued S upon the 
bond. From a judgment for the plaintiff, S appealed. Held, that the surety 
could not compel the plaintiff to apply money received under the contract to 
the extinguishment of the secured debt. Judgment affirmed. Standard Oil 
Co. v. Day, 201 N. W. 410 (Minn.). 

In a contest for the sum remaining due from the landowner under a 
building contract, a surety who completes a contract abandoned by his 
principal prevails over one who has gained an equitable interest in the 
principal’s claim against the landowner prior to the principal’s abandonment 
of the contract. Prairie State Bank v. United States, 164 U. S. 227; First 
Nat. Bank v. City Trust Co., 114 Fed. 529 (oth Circ.). Cf. Electric Trans- 
mission Co. v. Pennington Gap Bank, 137 Va. 94, 119 S. E. 99; Crown 
Lumber Co. v. Smythe, [1923] 3 D. L. R. 933. See 37 Harv. L. Rev. 634. 
Since the amount remaining due from the owner under the contract does 
not constitute a res in which he has a security interest, these decisions can- 
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not be explained on the ground that the surety is subrogated to the rights 
of the landowner. They apparently rest upon the thesis that the creation 
of the suretyship relation gives the surety an inchoate equitable interest in 
his principal’s claim against the landowner. In the instant case, it may 
well be argued that the fact that S was surety for debts due the material- 
men should give S an equitable interest in D’s claim against P and an 
equitable right to have the money from that claim applied in satisfying 
debts due for material. The court refused to acknowledge the existence of 
such an equity on the ground that the burden of discovering the state of 
a contractor’s secured amounts should not be placed upon the contractor’s 
creditors even though they accept money knowing it to be compensation 
for work covered by a surety bond. Cf. Mack v. Colleran, 136 N. Y. 617, 
32 N. E. 604. The equity in favor of the surety, however, should only be 
enforced against one who has notice not only of the source of the money, 
but also of the fact that there remain unpaid secured obligations. A 
creditor who does not know the state of the contractor’s accounts should be 
protected. But when the creditor is a materialman who is himself the 
obligee of both secured and unsecured obligations, slightly more than half 
the cases reach a result contrary to that of the present decision. United 
States v. American Bonding Co., 89 Fed. 925 (4th Circ.); Columbia Digger 
Co. v. Sparks, 227 Fed. 780 (oth Circ.); Crane Co. v. Pacific Power Co., 
36 Wash. 95, 78 Pac. 460. Cf. Sioux City Co. v. Merten, 174 Ia. 332, 156 
N. W. 367. The principal case and the decisions which agree with it may 
be supported on the ground that, in the absence of an express stipulation 
to the contrary, the manner in which the principal dispenses money received 
under the contract is one of the risks undertaken by the surety. People v. 
Powers, 108 Mich. 339, 66 N. W. 215; Jefferson v. Church of St. Matthew, 
41 Minn. 392, 43 N. W. 74. 


Torts--INDUCING BREACH OF COoNTRACT— TENANT HOoLDING OVER 
CausInNG BREACH OF CONTRACT WITH SUCCEEDING TENANT.— The de- 
fendant was a lessee whose term expired August 31, 1920. The plaintiff, 
whose term was to commence September 1, sub-leased for his full term, with 
the knowledge and consent of the defendant and the original lessor. The 
defendant, being unable to procure space elsewhere, refused to vacate for 
several days after the expiration of his term, although warned that the 
sub-lessee would cancel his contract if not let into possession at once. 
The sub-lessee having cancelled, the plaintiff sued the defendant for 
causing the lessor’s breach of contract to deliver the premises to the plain- 
tiff, and for loss of the sub-lessee’s tenancy. A statute provides: “The 
bare right of possession to lands authorizes their recovery by the owner 
of such right, and also damages for the withholding of the right.” (10914 
Ga. Crvit Cope, § 4471.) From a judgment sustaining a demurrer, the 
plaintiff appealed. Held, that holding over is not a trespass against a suc- 
ceeding lessee; and that a breach of duty to a third person, without 
affirmative action preventing that person’s performance of his contract with 
the plaintiff, and without specific intent to injure the plaintiff, is not 
actionable. Judgment affirmed. Kokomo Rubber Co. v. Anderson, 125 S. E. 
783 (Ga. App.). 

On the assumption of the court that the plaintiff had before entry no 
legal estate, but only an interesse termini, he could not exercise the 
tights of a landlord against the defendant for holding over. See Taytor, 
LANDLORD AND TENANT, 9 ed., § 72. But, although he had in effect assigned 
his lease, it would seem that in order to put his sub-tenant into possession 
he still had a “ bare right of possession ” such as, under the statute, should 
have entitled him to maintain an action.. Cf. Vincent v. Defield, 98 Mich. 
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84, 56 N. W. 1104; Joels v. Byers, 93 Okla. 90, 219 Pac. 687. Yet even 
if he may not recover for violation of a property right, or of any con- 
tractual duty owed by the defendant directly to him, he should be compen- 
sated on general principles of tort liability. The defendant has acted, or 
neglected to act, with knowledge of the injury he would cause, in order to 
retain at the expense of the plaintiff something to which he had no legal 
right. Justification being absent, a complete tort is made out. South 
Wales Miners’ Federation v. Glamorgan Coal Co., [1905] A. C. 239; Beek- 
man v. Marsters, 195 Mass. 205, 80 N. E. 817. See Atkens v. Wisconsin, 
195 U. S.-194, 204; Mogul S. S. Co. v. McGregor, 23 Q. B. D. 508, 613. 
See Hotmes, THE Common Law, 146; Pottock, Torts, 12 ed., 15, 22, 440. 
Recovery is generally denied for negligently causing a breach of contract. 
Byrd v. English, 117 Ga. 191, 43 S. E. 419; La Société Anonyme v. Ben- 
netts, [1911] 1 K. B. 243. But see 24 Harv. L. Rev. 397. Even if these 
decisions are sound, however, it should be still possible to hold the defend- 
ant liable whenever the injury is intentional. But see F. B. Sayre, “ In- 
ducing Breach of Contract,” 36 Harv. L. Rev. 663, 677 et seq. Nor can it 
be objected that the defendant in such a case will be exposed to an unlimited 
liability for causing a series of breaches of contract. For his liability would 
be subject to the ordinary principles of remoteness of damages; and also, 
when fairness demands, to the rules governing contract damages. See Gilman 
v. Noyes, 57 N. H. 627; Hadley v. Baxendale, 9 Ex. 341. And see Sepc- 
wick, DamacEs, 9 ed., §§ 110, 111, 113. A recovery in the present case 
would reach directly the result of suits clearly maintainable by the plain- 
tiff against his lessor on an implied covenant to deliver possession, and by 
the latter against the defendant for holding over. Sloan v. Hart, 150 N. C. 
269, 63 S. E. 1037; Kaufman v. Mastin, 66 W. Va. 99, 66 S. E. 92. See 
Long v. Grant, 163 Ala. 507, 50 So. 914. 


WorKMEN’s COMPENSATION — INyJuRY CAUSED BY THIRD Party. — The 
plaintiff, while in the course of his employment, was injured by a servant of 
the defendant. The plaintiff applied for compensation under the Workmen’s 
Compensation Act and was awarded $107.60. His employer paid this sum 
and notified the defendant of his intention to look to the defendant for 
indemnity. The Compensation Act provides that where an employer has 
paid compensation for an injury for which “a third person is liable to the 
employee . . . the employer shall be subrogated to the rights of the em- 
ployee against such person, . .. to the extent of the compensation pay- 
able... .” (1920 Pa. Stat., § 22016.) After receiving this notice, the 
defendant settled with the employee for $2100. The employer now sues in 
the name of the employee for $107.60. In a trial by the court without a 
jury, held, that the employer’s right of reimbursement under the statute is 
not cut off by a settlement between the tortfeasor and the employee, if 
the tortfeasor has learned, before the settlement, of the employer’s liability 
for compensation and his right to reimbursement. Smith v. Yellow Cab Co. 
(M. C., Phila. Co.), reported in Leg. Intell., Feb. 27, 1925. 

A workman was killed in the course of his employment by the negligent 
act of the defendant’s servants. His widow and children applied for com- 
pensation under the Workmen’s Compensation Act. An award was made 
and was paid by the plaintiff, who insured the deceased workman’s employer. 
The New York Compensation Law provides that where an employee is in- 
jured or killed under circumstances creating a legal liability in a third person, 
and the employee or his dependents elect to take compensation under the 
Act, “the awarding of compensation shall operate as an assignment of the 
cause of action against such [third person]... . to the person or... it 
surance carrier liable for the payment of such compensation. .. .” (1922 
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N. Y. Laws, c. 615, § 29.) The plaintiff sues the defendant under this clause. 
The lower courts held that the plaintiff might recover the same amount that 
could have been recovered by the employee’s administrator. Defendant 
appealed on the ground that the plaintiff may recover only an amount suf- 
ficient to indemnify it for the money payable as compensation. Held, that 
although the widow and children have no interest whatever in the action and 
the plaintiff may keep all that it recovers from the defendant, yet the plain- 
tiff must recover the full amount of damages that could have been recovered 
by an administrator suing for the benefit of the widow and children. Judg- 
ment affirmed. Travelers’ Ins. Co. v. Brass Goods Mfg. Co., 239 N. Y. 273, 
146 N. E. 377. 
For a discussion of the principles involved, see NOTES, supra, p. 971. 
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Usury AND Usury Laws. A Juristic-Economic Study of the Effects of 
State Statutory Maximums for Loan Charges upon Lending Operations 
in the United States. By Franklin W. Ryan. Hart, Schaffner and 
Marx Prize Essays, Vol. 39. Boston: Houghton, Mifflin and Company. 
1924. pp. XXXi, 240. 


Here is a clear book on an obscure subject, —one might say a sensible 
book on a foolish subject. The obscurity and folly have been heaped upon 
it by churchmen and lawyers, by exponents of philanthropy and exponents of 
greed, by clever theorists and stupid men of action. The appearance at least 
of clarity is given to the present-day problem through an attempt to recon- 
cile the notoriously contradictory views of the lawyer, or rather the legislator, 
and the economist. 

Mr. Ryan has a very definite thesis which can be stated; briefly and with- 
out either legal or economic technicality, somewhat as follows. The real, 
though perhaps inarticulate, purpose of anti-usury legislation has been to 
protect the weak, the ignorant, the hard-pressed, from the unconscionable 
bargains that are likely to be driven by shrewd and grasping money-lenders. 
With this reasonable and laudable motive the legislators have generally shot 
at the wrong mark and set a maximum rate for interest in general. In 
fixing a rate they have thought rather of those business situations in which 
the element of duress or undue influence or fraud or overreaching had no 
bearing. They have failed to make any distinction between loans for produc- 
tive and loans for consumptive purposes, between large loans and small 
loans, between loans involving little risk and loans involving great risk, be- 
tween loans involving practically no cost to the lender and loans involving 
high cost to the lender, between long-time loans and short-time loans. In 
short, they have tried to make a single rule for the multiplicity of business 
elements obscured, rather than expressed, when we speak of a rate of “ inter- 
est.” They have, as Mr. Ryan puts ii, hoped to prevent “ moral usury” by 
establishing an inflexible rule of what he calls “legal usury,” and have failed. 
Mr. Ryan’s remedy is as simple as his diagnosis. He proposes the adoption 
of the so-called Uniform Small Loans Law and the repeal of the existing 
usury laws. In fact, he believes that legislatures will turn a deaf ear to the 
economist’s demonstrations of the futility of usury laws until their con- 
sciences are soothed by some provision against “moral usury.” 

There is much opportunity afforded by such a thesis to go into economic 
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theory and history, and Mr. Ryan makes the most of it,—for this is 
primarily a thesis in economics. Some of the economic theory is probably 
unorthodox. Bentham’s classic demolition of the usury laws is criticized 
for its failure to make adequate allowance for moral usury. Some very fine 
tacking against the wind is necessary to vindicate the uniform Small Loans 
Law, which, after all, makes its measure of usury purely quantitative, — 
albeit the quantitative measure is raised from six per cent a year to three 
and a half per cent a month, — after the author’s wholehearted rejection of 
existing quantitative tests on the ground that they exclude the question of 
moral usury from the court’s consideration. Mr. Ryan sees the difficulty, 
but he also sees the difficulty in the alternative plan of adopting the system 
of some European countries, which leaves to a tribunal the broad question 
of whether a particular bargain is oppressive. A more interesting economic 
contribution is the clear analysis of the return called “interest.” We are 
too apt to think of a return expressed in terms of percentage as a profit. 
A return of forty-two per cent a year or even half that amount sounds 
outrageous. But how much of this is profit? Let us assume that the money 
is loaned by a corporation. How much of this percentage will find its way 
into dividends, after office expenses, salaries, license fees, and taxes are 
paid, losses deducted, and claims prosecuted? The small loan business is an 
expensive business, — perhaps, as conducted under present laws, a wasteful 
one. Whether it can be a profitable business at one rate or another can 
hardly be determined by just assuming that the net cost to the borrower 
represents the average return on capital to investors, without allowing for 
any difference between gross and net return. Perhaps a more important 
economic proposition is the author’s statement of the function of the money 
lender who makes small loans to the needy. Mr. Ryan’s position is this: 
“The man who loans $100 to his fellow-man who desperately needs it for 
a month, and who charges him $3.50 therefor and makes a profit of less 
than a dollar on the transaction, is not a ‘usurer’ in any true sense of the 
word.” On the contrary, he fills a gap in our credit structure and performs 
a highly important social and economic function. 

The validity and importance of Mr. Ryan’s thesis for the lawyer is by no 
means dependent on his economic theory. It turns rather on this question 
of fact: Is a dividing line of three hundred dollars a satisfactory basis for 
distinguishing those cases of interest-taking of actual concern to the legisla- 
ture from those of no reasonable concern to it? Experience is the best 
basis for an answer, and so far experience seems to favor Mr. Ryan’s 
proposition. Will it be possible to maintain the propriety of such a classi- 
fication in the face of constitutional requirements in the several states? It 
is precisely in connection with the question of the reasonableness of the 
classification made by small loan laws that Mr. Ryan’s discussion may be 
drawn upon most effectively for argument in court. 

There are other matters of interest to the lawyer. The discussion of 
the historic failure of usury laws, of the methods of evasion that have de- 
veloped both in cases involving “moral usury” and in others quite free 
from it, furnishes an excellent contribution to the study of “the law in 
books and the law in action.” The discussion of the rule that corporations 
cannot plead usury is interesting. It is interesting to note the effects of the 
principle that exempts the Federal Reserve Banks from state usury laws. 
Finally, it is interesting to perceive that the almost inevitable outcome of 
putting forth a standard, such as is involved in the term “moral usury ” as 
, used by Mr. Ryan, in place of a fixed precept establishing a maximum rate, 
is a tendency to resort to administrative discretion instead of automatic 
legislation. The significance of the recent grant of power to the Massachu- 
setts supervisor of loans enabling him to fix rates is emphasized. A con- 
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siderable grant of power to such officials and bodies is involved not only in 
the matter of licensing but also in the settling of minor disputes. 

To the legal historian there is food for reflection in the passing of the 
usury idea through the ages from one type of civilization to another by 
a process of imitation that is blind to the meaning of changing environ- 
ment. The biblical prohibitions, undoubtedly, were highly humane in an 
agricultural society, where all loans were to consumers and money could not 
be said to “ breed.” The mediaeval Church prohibited all interest taking in 
a very different society, on this biblical basis. As the various states took 
over from the Church complete jurisdiction over ordinary contracts, they 
adopted the Church view of usury. Very gradually did they make the con- 
cessions that have produced the condition prevailing today, in which the 
usury law consists generally of an arbitrary maximum for lawful interest. 
Incidentally, the rigor of the penalty for usury has been relaxed, though 
there are states in which a usurious stipulation works a forfeiture of part of 
the lawful interest, or all of it, or the principal or more. Meanwhile the law 
has permitted the growth of devices under which there is practically no limit 
to one’s return on one’s capital, so long as it is nominally invested rather 
than loaned. There is still entirely too much virtue in a name. Border- 
land studies between the law and the facts of life, such as the present 
study by Mr. Ryan, may do much to overcome the “ jurisprudence of 
conceptions.” 

NATHAN ISAACS. 





GovERNMENT LiABILITY IN Tort. By Edwin M. Borchard. New Haven: 
Yale Law Journal. Part I. 1924-1925. pp. 92. 


“The Common Law is, in fact, a monument of the opinions, absurdities, 
knowledge, and ignorance, of every period of society; it has flowed down 
the stream of time, accumulating like some mighty river, and carrying 
along vestiges of the learning and ignorance, folly and wisdom, of every 
age through which it has passed.” Thus in 1820 spoke John Wade’s 
pungent volume, The Black Book; or, Corruption Unmasked! Despite a 
century’s improvement, both by decision and statute, candor still compels 
common lawyers to concede a measure of truthfulness to the unpleasant 
part of the description. And in no current or channel of the law does the 
critic find more cluttering driftwood, more swirling eddies of injustice, 
than among the cases dealing with the responsibility of government for 
damages inflicted upon individuals. 

The historical anomalies which these cases obstinately manifest must 
owe their survival largely to our traditional method of differentiation in 
legal argument. True to his training, the lawyer for a particular claimant 
against some branch of government seeks to distinguish the case at bar and 
split it away from a central core of cases proclaiming governmental irre- 
sponsibility. Whatever the outcome, this lawyer, his opponent, and the 
judges hearing the cause all emerge with an illogically strengthened belief 
in the soundness and desirability of the core itself. Those who have so 
labored to avoid or to enforce its fateful magnetism assume its existence 
to be justified. Attacks upon this assumption have been frequent but re- 
grettably futile. The reformers must do much more hard hammering. 

To the hammering process Professor Borchard now makes an important 
contribution. His study, even in its uncompleted state, seems the most 
comprehensive collection of decisions and comments bearing upon the prob- 
lem. He supplements the well-known older references with a significantly 
bulky mass of citations dated during the last decade. The socialization 
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which accompanied and is outlasting the war has made governmental irre- 
sponsibility a burning daily injustice. 

Valuable as the author’s study of course is by reason of its content alone, 
one regrets that his care in marshalling material has not matched his in- 
dustry in research. The arrangement is certainly open to both major and 
minor criticisms. Here is the major criticism: 

According to the summary sentences on pages 3 and 92, the main topics 
of the study are six in number, presented in this order: (1) The anomalies 
and paradoxes of existing law; (2) The present lack of theoretical justi- 
fication for the prevailing doctrine of irresponsibility; (3) The theories 
on which responsibility of government in tort has been justified or denied; 
(4) The history of the prevailing doctrine; (5) The state of the law in 
foreign countries; and (6) A draft statute for bettering the present situ- 
ation. Be it remembered that we are invited to consider and dispose of, 
or at least reduce to reasonable proportions, a historical anomaly of English 
origin exported to this country in full bloom. Here, fifty different juris- 
dictions have trained and trimmed the doctrine, and engrafted new slips 
upon it. Hence obviously confusion bad enough at best, impenetrable 
unless the consideration of American law be prefaced with a clear and 
full exposition of the doctrine’s English history and its status when it 
crossed the Atlantic. It is almost hopeless to attack the American por- 
tion of Professor Borchard’s topic (1) without knowing first the English 
portion of topic (4). For somewhat similar reasons it is rather unprofitable 
to enter the maze of topic (2) until we have the guiding threads of topic 
(3). Yet nominally this is what we are asked to do, and asked with the 
emphasis of suspended publication. The present instalments of the study 
end with topic (2) and we shall not get the rest until the next volume of 
the Yale Law Journal begins to appear. In real fact, however, the author 
does not strictly enforce his outline. The earlier instalments give a smat- 
tering of history and a smattering of theory. This helps the reader, but 
cannot wholly offset the loss of clarity which follows deficient introduction, 
and leads unavoidably to the loss of compactness and force which follows 
disjointed presentation. 

Turn now to the minor criticisms. On analysis, the published portion of 
the study does not yield a clean-cut outline. The headings scattered 
through the text as a running table of contents fail in their function. They 
are not mutually exclusive and do not sufficiently or accurately indicate 
Professor Borchard’s somewhat shifting method of attack. Take an illus- 
tration or two. There is on page 9 a heading, “ Statutory Construction.” 
The Tucker Act is surely a shining mark for display at this point, but with 
only a casual reference here its construction is deferred until the study 
has reached page 29 and passed three intervening headings. Under the 
heading ‘“‘ United States Government,” we should expect to hear only of 
federal liability and non-liability. On pages 35 et seg., however, comes a 
very general discussion of governmental responsibility for maritime torts, 
with ships of Great Britain, Belgium, Roumania, Esthonia, Argentina, Chile, 
and Italy sailing across text and notes. Possibly the adventures of this 
motley fleet in British and American courts are inserted as a forecast of 
what will happen to our own federal ships in foreign admiralty tribunals. 
Yet even this explanation fails to cover a page and a half devoted to the 
shipping of New York City and the State of New York, with two draw- 
bridges, one controlled by a Delaware county and the other by a Massa- 
chusetts county, thrown in for good measure by a footnote. 

Consideration of municipal tort liability occupies forty-five of the ninety- 
two pages published. Here the treatment is weakened by a lumping of 
decisions which obscures historical development and prevents specific in- 
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dication of the vagaries and shortcomings in the respective states. To bring 
about reform, an accusing finger must point very precisely and very justly. 
It is neither precise nor just to try clapping the same pillory around the 
necks of some four dozen offenders whose misdoings are not identical. On 
pages 57 and 58 the text amusingly illustrates the truth of this statement: 
“ But when the city hall is rented out, at least in Massachusetts, for private 
or even public purposes from which a revenue is derived, though leased to 
the state for the use of its legislature, the immunity is lost.” The italicized 
words are calculated to give Massachusetts readers a sad start. Since when 
did their historic General Court desert the Bulfinch State House and the 
Sacred Cod? ‘These readers may calm themselves. Professor Borchard 
documents this part of his assertion only with a Utah case. 

Some of the matters criticized above are the consequences of serial pub- 
lication, A serial writer must save good ammunition for his closing instal- 
ments. Certainly the best topics of the study are yet to come. Professor 
Borchard lets drop intimations that he will lay the axe unsparingly to the 
irresponsibility doctrine. More strength to his arm! 

J. M. M. 





THE DoMINION oF SEA AND Arr. By Enid Scott Rankin. New York: The 
Century Co. 1925. pp. 321. 

This book is one of many which have appeared in recent years offering 
solutions of the problem as to how to prevent war. The author begins the 
book by saying: “ The writing of this book has been an adventure as marvel- 
ous to me as was that of Alice in Wonderland.” This is not so marvelous as 
it seems to the author. Persons who attempt to solve insoluble problems, 
such as the squaring of the circle, perpetual motion, and the abolition of 
war, inevitably drift into a wonderland as unreal, if not as picturesque, as 
that discovered by Alice. When Cassius said, 


“T had as lief not be as live to be 
In awe of such a thing as I myself,” . 


he was stating, in an apparently feeble pun, the profound and eternal 
reason why the pot containing the gold of permanent peace can never be 
found at the end of the pacifist’s rainbow. So long as there lives on earth 
a breed of men who prefer death to slavery, war is inevitable. It is true 
that the type of warfare may change. As the result of the organization of 
independent sovereigns into a federal union, international war may be 
replaced by civil war. As the result of a sufficiently wide distribution of 
the streptococcus bolshevicus, international war may be replaced by class 
warfare. The relative advantage to humanity of these different kinds of 
warfare is a matter for argument, but warfare can be ended upon earth 
only as it was ended in Heaven, by the casting out of Satan and his angels, 
a task which religion has not yet succeeded in accomplishing. 

The author shows exceptional intelligence in her criticism of the plans 
of others for the abolition of war: 


“Of all the organizations, institutions, tribunals, high courts, and inter- 
national conferences for establishing peace or erecting the machinery of a 
peace judiciary to govern the nations, not one may be said to have acquired 
a vitality of its own. They are all the monumental tombs of a monumental 
hypocrisy. 

“For in not a single instance has a military nation shown by the reform 
of its policy or the abandonment of ignoble ambition any slightest intention 
of being influenced in the direction of peaceful development of the precious 
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preambles, the creeds of international amity, and the protestations of horror 
of warfare with which these political and diplomatic démarches have in- 
variably been launched upon the world. . . .* 

“The impartial and unprejudiced observer cannot fail to note that the 
military powers go to an international conference not to seek a peaceful 
issue from a critical situation, but to seek a statesmanlike advantage over 
less astute opponents.” 2 


The popular delusion that the object of the League of Nations is to 
prevent war is thus dealt with by the author: 


“The creation of such a super-power can have but one objective. It 
does not appear that it is intended primarily to place a check upon war, but 
to confine the power to make war among a limited group of powerful mili- 
tary nations which, as Oppenheim says, are entitled by reason of their pos- 
session of the largest armies and navies to the permanent predominance in 
the council of the league. This power of the council over war and peace 
would place the smaller and weaker nations under a form of moral and 
political dominance of the league, a condition that strikes at the very roots 
of the rights of nationalism, of independence, and of the sources of democ- 
racy itself.” ® 


The framers of the United States Constitution intended that the states 
in national affairs should be subject to the control of the Federal Govern- 
ment. The Great Powers which formed the League of Nations never had 
any intention that the League should exercise the slightest control over 
their international relations. For this reason they have all declined to 
submit to the compulsory jurisdiction of the World Court which the League 
of Nations has established. It is true, of course, that when states form a 
federation and expressly agree to submit to federal control, as did the 
states under the United States Constitution, they may still, as in our own 
national history, violate that agreement and engage in civil war. Rebellion 
by a member of the federation, however, against external control by duly 
constituted federal authorities is one thing, and refusal to give the federal 
authorities any such control in the first instance is quite another. 

The writer has a keen sense of the fundamental difficulty in the discussion 
of international law. She says: “ What international law has failed thus 
far to supply is this common superior, this k quality, without which any 
quantity is utterly impotent.”* The difficulty might be expressed more 
accurately in a manner exactly converse. Law is a by-product of govern- 
ment. It is the government which supplies the law, and not the law which 
supplies the government; and it is because there has never been a super- 
government of nations prior to the Treaty of Versailles that there has 
never been any international law in the sense of external control of the 
conduct of nations. 

It seems curious that with the author’s intelligence and erudition she 
should fail to observe how clearly the criticisms which she applies to other 
plans for the suppression of war apply to her own solution: 


“There is only one possible solution: a law among nations, as among 
men, based upon a common heritage, a mutual necessity, an inalienable 
right, a principle of nature, a ‘higher law’ to which all nations could ad- 
here without loss of prestige or sacrifice of sovereign right. This is the 
law of the seas and the air.” 5 
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The author’s solution is, to use her own language, the principle of the 
universal “ commonage” of the seas and the air: 


“ This principle of the common, equal, and inalienable right of all peoples 
to the legitimate use and enjoyment of the seas and the air, under re- 
strictions, regulations, and enforcement that would protect the rights of 
each nation, supplies the animating power that is indispensable to a code 
of law between nations, and which will make such a code capable of func- 
tioning with a spirit similar in character to that which animates the laws 
between men. Such a code may be made to command the allegiance and 
mutual protection of nations in behalf of the common good to be attained 
thereby.” ® 


Excellent as are the arguments in favor of the principle of commonage, 
the maintenance of this principle, as of any other principle of international 
relations, must depend upon the practical machinery for its enforcement. 
The common lands of England were inclosed by the landlords when the 
government failed to interfere with such inclosure. The commonage of 
the seas and the air, even if once declared, would be destroyed in the same 
way unless protected by some superior authority. The practical difficulty 
of having any international authority sufficient to enforce any principle 
against the will of a great power has been demonstrated by the author in 
her discussion of the League of- Nations, and she fails to make clear how 
the practical difficulty of enforcing her principle of commonage of the seas 
and the air by the League of Nations, or any new organization, would be of 
less consequence. What is lacking in international affairs is the willingness 
of the Great Powers to submit to any control whatever in their international 
relations. Until that willingness is achieved, the noblest principles are at 
the mercy of political developments. 

In justice to the author it must be said that she does not plan for the 
abolition of war, but merely for its localization in such a manner that 
neutrals, having the sea and air free from war, would not be the victims of 
belligerents in the future as they have always been in the past. Just how an 
international organization that is not strong enough to prevent the outbreak 
of war beween two belligerents is to compel those belligerents to respect 
the rights of neutrals on the sea and in the air, is not clear. There is a 
large body of doctrines of international law now existing in regard to so- 
called “neutral rights.” The practical value of such “rights” depends 
solely on the relative strength of the belligerent and the neutral. It may 
be well to enlarge the sphere of such neutral rights, as suggested by the 
author,” but the more important question is how to protect any rights of 
neutrals against the aggression of a belligerent; and that question has not 
yet been answered by the author, nor, so far as the reviewer is advised, by 
anyone else. 

Epwarp A. HARRIMAN. 





THE PRINCIPLES OF CORPORATION Law. By William W. Cook. Ann 
Arbor: Lawyers Club, University of Michigan. 1925. pp. xliv, 815. 


Many single-volume textbooks on legal subjects present either the Cha- 
tybdis of an undigested, unanalyzed mass of quotations or the Scylla of 
broad, general statements which the cases, upon examination, often do not 





6 P. 301. 
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support. Mr. Cook has given us a work which sets forth the principles of 
corporation law, based upon sound and thorough scholarship, with just suffi- 
cient references in his notes to guide further research. The references are 
mainly to the decisions of the Supreme Court and to the author’s last edition 
of his six-volume work on corporations —a work to whose general accuracy 
and scholarship it is unnecessary to allude. 

In addition to the usual topics, including the methods of formation of a 
corporation, classes of stock, rights and liabilities of stockholders and direc- 
tors, and corporate powers, there are interesting chapters on such subjects 
as holding companies and reorganizations, which reflect the more recent 
development of problems in corporation law. The chapter on reorganizations 
is particularly well treated. The author does not confine himself to digesting 
the cases but gives the actual procedure of reorganization. 

Mr. Cook seems to favor the doctrine, in certain cases, of “ disregarding 
the corporate fiction.” Undoubtedly some courts have used such language 
in deciding cases of whose just results there can be no question. Yet, it 
is submitted that the same justice could have been done and the same re- 
sults achieved in these cases if the corporate entity had not been disregarded. 
It is undisputed that a corporation when properly formed becomes a 
definite legal entity. The methods of terminating this legal entity, such as 
dissolution, amalgamation, and forfeiture of charter, are fixed by the common 
law and by statute. To say that, in the absence of some such definite step, 
the corporate entity can be ignored, seems logically indefensible. A corpora- 
tion, under this theory, might be without legal personality one moment, when 
one person owns most of its stock, and alive at the next moment, when the 
stock is transferred. The basic theory of corporation law and its logical 
foundation is that a corporation exists as an entity entirely apart from its 
stockholders. From the practical point of view, moreover, the doctrine of 
“ignoring the corporate fiction” may very seriously weaken the sense of 
protection which, as Mr. Cook shows, is so largely responsible for corporate 
enterprises, and so for much of our modern civilization. Could not the line 
of thought of the cases which Mr. Cook cites in support of “ disregarding 
the corporate fiction ” have been carried a little further? There is in these 
cases much talk of “looking at the actual facts.” The corporate entity is 
itself a real fact,—a definite personality. This personality, however, may 
not be a normal one. It may be pathological,—controlled by another 
personality. There is no reason why such a condition should not come into 
legal cognizance as it does in the law of agency. The problem should be 
met, it is submitted, not by “ disregarding” the corporate personality, but 
by actually considering it. This is in effect what the courts do, and it is 
only the language of the cases which seems objectionable. The history of 
the law, however, is unfortunately replete with instances where loose lan- 
guage used in obtaining just results has subsequently become the foundation 
for decisions much more questionable. 

Mr. Cook is unfavorably disposed towards stock without par value. 
“These no par value statutes,” he says, “ are destroying the respectability 
of the corporate form of organization. The abolition of real capital stock 
and the freedom as to dividends on no par value stock render it the ready 
instrument of concealment and fraud.”! On this matter there is a sharp 
difference of opinion among authorities on corporation law. As far as 
fraud is concerned, it is submitted that the investor is just as apt, if not 
more likely, to be misled by the presence of a dollar mark on shares than 
by its absence. If promoters wish to be fraudulent, they can pay the 
actual par value of shares into the corporate treasury and then in some 
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form or other—the cases present myriad examples— draw it out again. 
The absence of the dollar mark at least gives investors notice to do their 
own investigating. Such notice, with the safeguard of the Blue Sky laws, 
which are now widely in force, goes as far, perhaps, as the law should 
legitimately go. On the other hand, no par value stock has an elasticity 
which is making it more and more popular among legitimate corporations. 

Throughout his book Mr. Cook gives not only the law, but also his 
opinion as to what the law should be. He has given us a compact work 
which is more than a digest, even more than a digest by a recognized 
authority. The Principles of Corporation Law is a real treatise. 

REUBEN OPPENHEIMER. 





INTERNATIONAL LAw. By Charles G. Fenwick. The Century Political 
Science Series. New York: The Century Co. 1924. pp. xxxvii, 641. 


The available books on international law, if monographs, casebooks, and 
digests or collections of documents be excluded, may be distributed some- 
what arbitrarily into three categories — treatises, textbooks, and introduc- 
tions. The treatises vary in dimensions and pretentiousness from the single 
volume of William Edward Hall to the six volumes of Calvo or the eight of 
Pradier-Fodéré. The textbooks, on the other hand, seek to epitomize the 
subject in the form of compact and reliable manuals. Professor George 
Grafton Wilson’s well known and widely used manual is an excellent example 
of the latter type. Between the two there is a third type of book which 
aims to achieve neither the permanence nor exhaustiveness of the treatise, 
on the one hand, nor the compactness and convenience of the manual, on 
the other—a type of book which is intended to provide students and 
general readers with an adequate introduction to the subject. Of volumes 
more or less typical of this group, Lawrence’s Principles of International 
Law is probably best known in America. And Professor Fenwick’s new 
book, /nternational Law, is the most recent achievement. 

An introduction is in many respects the most difficult of all books to 
write. It should be exhaustive enough to make acute many of the prob- 
lems which are simply eliminated in the preparation of a manual. Yet the 
author must labor unceasingly with problems of plan, perspective, propor- 
tion, emphasis, and expression, which become peculiarly troublesome when 
it is attempted to achieve so much in a little space. The difficulties of the 
task considered, Professor Fenwick has made an excellent contribution. The 
paradoxical rules of war and neutrality receive something less than the tra- 
ditional emphasis. The League of Nations and other recent developments 
of ‘significance are appropriately treated. The volume is up-to-date, read- 
able, and scholarly. 

In a volume of this character there are of course matters of detail which 
a reviewer may be permitted to question or disapprove without disparaging 
the merit of the production as a whole. Did Japan become a “ great power ” 
in 1895 after the defeat of China, as the author remarks,’ or a decade later 
after the victory over Russia? Is it quite accurate to say that representa- 
tives of Sinn Fein had “neither de jure nor de facto standing” until the 
negotiations preceding the treaty of.1921? 2 What is meant by the observa- 
tion that the Monroe Doctrine “ has obtained at least a semi-legal character 
at international law?” * If it is an unwarranted fiction to regard a private 


2 See Cornelius W. Wickersham, ‘ The Progress of the Law on No Par Value 
Stock,” 37 Harv. L. Rev. 464. 
1 P. 104. 2 P. 100. 3 P. 148. 
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ship as a floating bit of territory of the flag state,* as the present reviewer 
would concede, what substantial reasons exist for invoking the fiction in 
case of public ships? ° 

The Married Women’s Citizenship Act of 1922 is popularly known as the 
Cable Act, not as the “Cabell Act.”® The use of the term “ secondary 
sources ” to describe documentary materials’ will hardly mitigate existing 
confusion in the use of the term “sources.” The suggestion that Pufen- 
dorf’s views “did not meet with any wide acceptance ”® must certainly give 
the uninformed reader a very inadequate impression of Pufendorf’s influ- 
ence. The blockading powers were at war with Venezuela in 1902.9 The 
substance of Cuba’s relationship to the United States is a little obscured 
by emphasis upon the “ voluntary contractual acceptance ” of the conditions 
imposed.?° 

The case of Rose v. Himely,’ which the author places in opposition to 
Church v. Hubbart,!2 was overruled by Hudson v. Guestier* and it hardly 
disposes of the matter to say that whether or not the latter case overruled 
the earlier decision “ is little more than an academic question.” '* De Wutz 
v. Hendricks,> and Kennett v. Chambers,'® are inappropriately mentioned 
under “Loans to belligerents” after the proposition that “neutral govern- 
ments may, as a matter of policy, forbid or discourage such loans, either 
directly by penal legislation, or indirectly by refusing to lend their aid to 
secure the payment of the debt.”17 The present reviewer quite fails to 
understand how the judicial inclination to regard international law as part 
of the common law ** was “apparently reversed in the case of Queen v. 
Keyn.” 1° 

In addition to criticisms of minutiae, which it would be ungracious and 
unfair to multiply, there are a few matters with respect to which a rather 
more serious disapproval may be recorded. It seems regrettable that even a 
brief general work of this type should give currency to the exploded notion 
that any considerable part of private international law rests upon comity 
described as custom “ which may now be said to have obtained a semi-legal 
validity.” 2° Admiralty jurisdiction in cases of collision and salvage on the 
high seas is described as “ concurrent ” and “ reciprocal” and justified on 
the ground that the questions presented are controlled by the common law 
of the sea.24_ As regards jurisdiction in such a case, however, it would 
seem enough to Say that the proceeding is in rem and the court has the 
ship within its power. The author frequently refers to certain states as 
having “ partial ” or “ qualified ” membership in the community of nations.?? 
To the present reviewer these terms seem inartistic, inaccurate, and con- 
fusing. Why not describe such states as full members of peculiar status? 
In discussions of the relation between international and municipal law,** 
more use might well have been made of Picciotto’s useful study. 





4 P. ror. 5 P, 201. 
P. 174. 7 P. 66. 
P. 53. 9 P. 425. 
P. 92. 
4 Cranch (U. S.) 241 (1808). 
2 Cranch (U. S.) 187 (1804). 
4 Cranch (U. S.) 293 (1808), 6 Cranch (U. S.) 281 (1810). 
P. 255, note 1. 15 2 Bing. 314 (1824). 
14 How. (U. S.) 38 (1852). 
Pp. 566-567. See 2 Coss. Cas. Int. L., 3 ed., 366. 
Triquet v. Bath, 3 Burr. 1478 (1764). 
2 Ex. D. 63 (1876). See Fenwick, 78. 
20 Pp. 35-36, 180-181. 22 Pp. 85, 86, 87, note 2, 96, 102, 353, 391. 
21 Pp. 197-199. 23 Pp. 69-70, 78-79, 552. 
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It is most to be regretted that a work as well executed and as deserving 
of popularity as this one could not have given up more of archaic theory for 
the sake of logical and realistic classification. The author seems to have 
felt that the character of the volume did not permit it,2* but it is submitted 
that the character of the volume not only permitted but required it. The dis- 
cussion of theory is on the whole the least satisfactory feature of the book. 
The treatment of sovereignty,?® for example, will probably satisfy no one. 
Analogies with municipal law are indulged in freely and with praiseworthy 
discrimination; but it may be doubted whether they will prove especially 
helpful to those readers for whom the book is primarily intended. For 
college students and general readers, indeed, it is believed that more his- 
torical illustration and less theory would have made a more effective volume. 

The chapters vary somewhat in quality and in quantity. Chapter 17 on 
“ Jurisdiction Over the Air” is quite meager, as is chapter 34 on “ Aerial 
Warfare,” while chapter 16 on “ Easements and Servitudes ” is exceptionally 
thorough. The book is equipped with appendices, including twenty-four 
pages of select references intended as a guide to further reading, and with 
a list of cases, a list of works cited, and an index. 

Two qualities which deserve especial commendation may be noted ap- 
propriately by way of conclusion. One is the quality of repressed idealism, 
always felt, but never permitted to lead the author away from the stern 
business of presenting “the existing state of things.” The other is the 
fine tone of impartiality which makes it possible to present matters both 
recent and controverted in the restrained and temperate manner of the true 
scientist. 


EpwIN D. DICKINSON. 





THE SEvEN Lamps oF Apvocacy. By Judge E. A. Parry. London: 
T. Fisher Unwin, Ltd. 1923. pp. 110. 


Judge Parry is well known in this country for his valuable books describ- 
ing the law in action in England, and studying especially its effect on the 
poor. This little book embodies his reflections on those different qualities 
which make an advocate successful; and to a man of Judge Parry’s vision, 
success involves much more than the acquisition of a large income. Young 
lawyers will find here not only a collection of good anecdotes and wise 
practical hints, but also much encouragement for making their profession a 
better instrumentality to accomplish justice. 

On the vexed question whether an advocate should represent a client in 
whose cause he does not believe, Judge Parry is inclined to take the nega- 
tive side. In this connection he tells with approval a story told of Lincoln, 
who, on his first appearance in the Supreme Court of Illinois, is said to 
have informed the court that he could not find any authorities on his side 
of the case but that he had discovered several cases directly in point on the 
other side. After submitting these, Lincoln rested his case. This 
story is doubted by several biographers of Lincoln.t The Illinois Reports 
show that in his first case ? in the Supreme Court Lincoln had been victori- 
ous below and was associated with another lawyer, so that the incident would 
probably not have happened in that case.. Herndon’s authority for the story 


24 Pp. ix. 
25 Pp. 86, 92, 93, note I. 
1 See Hut, Lincorn, THE Lawyer, 78; ~RicHaRDS, ABRAHAM LINCOLN, THE 
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was Judge Treat, who was not a member of the Supreme Court at the time 
of Lincoln’s first case, so that an alternative possibility is that Judge Treat 
was referring to the first case which Lincoln argued before him. This can- 
not be true, for Lincoln there presented numerous authorities for his posi- 
tion and was victorious.* Lincoln’s supposed argument was probably never 
made at all. He might have thought it fair to submit the authorities against 
him even if he had none on his own side, but he would not have stopped 
there. He would at least have suggested reasons for distinguishing or over- 
ruling the cases against him. The vexed question to which Judge Parry 
refers still demands solution, but some more reliable precedent than this 
story of Lincoln will have to be cited on the negative side. 

Desirable as it is that the young American lawyer should read this and 
other good books on advocacy, the type of lawyer whom they’ present as 
a model seems as remote from the work of a metropolitan law office as is 
the career of the Chevalier Bayard from a front-line trench. Many a law 
school graduate will never address a court at all. Instead of being inspired 
to an eloquent first argument by imagining, like Erskine, that his little 
children are tugging at his gown,* he will more likely be stimulated to es- 
pecial care in the drafting of his first corporate mortgage by an occasional 
glance at his children’s picture on his desk. What such a lawyer needs is 
a book on the opportunities for public service in the kind of work which 
he himself is performing. There ought to be more reminiscences by family 
solicitors and: corporation counsel. Sir John Hollams’ Jottings of an Old 
Solicitor makes one wish that we had similar reflections from a member of 
a large New York office on friction factors in the administration of law in 
this country. The “client caretaker,” as Professor Kales used to call him, 
is a less dramatic figure than the English advocate who never sees his clients 
except on the witness stand or in the dock; yet much might be written 
about the work of the man who comes into active contact with human 
beings in their times of trouble and perplexity, and who can assist the 
widow in her investments and the education of her children, enable the 
wealthy to bequeath their property wisely, eliminate wasteful friction in 
business, and design the organization of new and beneficial enterprises or 
the efficient rehabilitation of those that have fallen on evil days. In the 
mechanical advances of the last two generations of American manufactur- 
ing, the employer turned for help to the engineer. The opportunities for 
this generation lie in better devices for codperation between the employer 
and his men, and in planning such devices the employer must turn for 
help to the lawyer. Brandeis’ Business as a Profession gives some account 
of what one lawyer has done in aiding social and economic readjustments. 
It is to such books, even more than to reminiscences of advocacy, that the 
law school graduate of today should turn for inspiration. . ; 

.C., Jr. 





8 Cannon v. Kinney, 4 Ill. 9 (1841). 4 See Parry, 46. 
5 See A. M. Kales, “Should the Law Teacher Practice Law?” 25 Harv. L. 


REV. 253, 254. 





